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UNIT -I  

Joint Hindu  Family 

A Hindu joint family consists of the common ancestor and all his lineal male descendants upon any 

generation together with the wife or wives (or widows) and unmarried daughters of the common 

ancestor and of the lineal male descendants. The existence of the common ancestor is necessary for 

bringing a joint family into existence, for its continuance common ancestor is not a necessity. 

According to Sir Dinshah Mulla, ñA joint Hindu family consists of all persons lineally descended 

from a common ancestor, and includes their wives and unmarried daughters. A daughter ceases to be 

a member of her father's family on marriage, and becomes a member of her husband's family. 

A joint and undivided family is the normal condition of Hindu society. An undivided Hindu family is 

ordinarily joint not only in estate, but also in food and worship. The existence of joint estate is not an 

essential requisite to constitute a joint family and a family, which does not own any property, may 

nevertheless be joint. Where there is joint estate, and the members of the family become separate in 

estate, the family ceases to be joint. Mere severance in food and worship does not operate as a 

separation. 

The property of a joint family does not cease to be joint family property belonging to any such family 

merely because the family is represented by a single male member who possesses rights which an 

absolute owner of a property may possess. It may even consist of two females members. There must 

be at least two members to constitute Joint Hindu family. A single male or female cannot make a 

Hindu joint family even if the assets are purely ancestral. 

In Narenderanath v. Commissioner of Wealth Tax, the Supreme Court held that the expression 'Hindu 

undivided family' in the wealth Tax Act used in the sense in which a Hindu joint family is understood 

in the personal law of Hindus and a joint family may consist of a single male member and his wife 

and daughters and there is nothing in the scheme of the Wealth Tax Act to suggest that a Hindu 

undivided family as assessable unit must consist of a least two male members. 

In Commissioner of Income Tax v. Gomedalli Lakshminarayan there was a joint family consisting of 

a father and his wife and a son and his wife, the son being the present assessee. On the death of father 

the Question raised is whether the assessee is to be assessed as an individual or as a member of the 

joint Hindu family, It was held that the son's right over the property is not absolute because two 

females in the family has right of maintenance in the property, therefore the income of the assessee 

should be taxed as the income of a Hindu undivided family. 



 

 

In Anant v. Shankar it was held that on the death of a sole surviving coparcener, a Hindu Joint Family 

is not finally terminated so long as it is possible in nature or law to add a male member to it. Thus 

there can also be a joint family where there are widows only. 

a. Mitakshara and Dayabhaga 

MITAKSHARA  SCHOOL:  
 

The Mitakshara School exists throughout India except in the State of Bengal and Assam. The Yagna 

Valkya Smriti was commented on by Vigneshwara under the title Mitakshara. The followers of 

Mitakshara are grouped together under the Mitakshara School. Mitakshara school is based on the  

code of yagnavalkya commented by vigneshwara, a great thinker and a law maker from Gulbarga, 

Karnataka. The Inheritance is based on the principle or propinquity i.e. the nearest in blood 

relationship will get the property. The school is followed throughout India except Bengal state. 

Sapinda relationship is of blood. The right to Hindu joint family property is by birth. So, a son 

immediately after birth gets a right to the property. The system of devolution of property is by 

survivorship. The share of co-parcener in the joint family property is not definite or ascertainable, as 

their shares are fluctuating with births and deaths of the co-parceners. The co-parcener has no 

absolute right to transfer his share in the joint family property, as his share is not definite or 

ascertainable. 

Women could never become a co-parcener. But, the amendment to Hindu Sucession Act of 2005 

empowered the women to become a co-parcener like a male in ancestral property. A major change 

enacted due to western influence. The widow of a deceased co-parcener cannot enforce partition of 

her husbandôs share against his brothers. 

There are four Sub-Schools under the Mitakshara School: 
 

i. DRAVIDIAN SCHOOL OF THOUGHT : (MADRAS SCHOOL) 
 

It exists in South India. In the case of adoption by a widow it has a peculiar custom that the consent  

of the sapindas was necessary for a valid adoption.  (óSapindasô ï blood relation) 

Collector of Madura vs. Mootoo Ramalinga Sethupathy (Ramnad case): The zaminder of Ramnad 

died without sons and in such a condition, the zamindari would have escheated to the Government, 

the widow Rani Parvatha vardhani made an adoption of a son, with the consent of the sapindas of her 

husband. 

But on the death of the widow, the Collector of Madhura notified that the Zamindari would escheat to 

the State.   The adopted son brought a suit for declaration of the validity of the adoption.        It was a 



 

 

question whether a widow can make a valid adoption without her husbandôs consent but his sapindaôs 

consent. 

The Privy Council, after tracing the evolution of the various Schools of Hindu law, held that Hindu 

law should be administered from clear proof of usage which will outweigh the written text of law. 

Based on the Smriti Chandrika and Prasara Madhviya, the Privy Council concluded that in the 

Dravida School, in the absense of authority from the husband, a widow may adopt a son with the 

assent of his kindred. 

Ii. MAHARASHTRA SCHOOL: (BOMBAY SCHOOL OF THOUGHT) 
 

It exists in Bombay (Mumbai), from the above four bases, there are two more bases. They are 

Vyavakara, Mayukha and Nimaya Sindhu. The Bombay school has got an entire work of religious 

and Civil laws. 

Iii. BANARAS SCHOOL OF THOUGHT: 
 

It exists in Orissa and Bihar. This is a modified Mitakshara School. 

Iv. MITHILA SCHOOL OF THOUGHT: 

It exists in Uttar Pradesh near the Jamuna river areas. Apart from the above schools, there are four 

more schools which are now existent today. They are Vyavakara, Mayukha Nimaya and Sindhu 

Schools. 

DAYABHAGA SCHOOL OF THOUGHT 
 

It exists in Bengal and Assam only. The Yagna Valkya smriti is commented on by Jimootavagana 

under the title Dayabhaga. It has no sub-school. It differs  from Mistakshara  School  in  many 

respects. Dayabhaga School is based on the code of yagnavalkya commented by Jimutuvahana, 

Inheritance is based on the principle of spiritual benefit. It arises by pinda offering i.e. rice ball 

offering to deceased ancestors. This school is followed in Bengal state only. Sapinda relation is by 

panda offerings. The right to Hindu joint family property is not by birth but only on the death of the 

father. The system of devolution of property is by inheritance. The legal heirs (sons) have definite 

shares after the death of the father. Each brother has ownership over a definite fraction of the joint 

family property and so can transfer his share. The widow has a right to succeed to husbandôs share 

and enforce partition if there are no male descendants. On the death of the husband the widow 

becomes a co-parcener with other brothers of the husband.  She can enforce partition of her share. 



 

 

Coparcenary 
 

A Hindu coparcenary is a much narrower body that the joint family. It includes only those persons 

who acquire by birth an interest in the joint or coparcenary property. These are the sons, grandsons 

and great-grandsons of the holder of the joint property for the time being, in other words, the three 

generations next to the holder in unbroken male descent. 

Ancestral property is a species of coparcenary property. As stated above if a Hindu inherits property 

from his father, it becomes ancestral in his hands as regards his son. In such a case, it is said that the 

son becomes a coparcener with the father as regards the property so inherited, and the coparcenary 

consists of the father and the son. However, this does not mean that coparcenary can consist only of 

the father and his sons. It is not only the sons but also the grandsons and great grandsons who acquire 

an interest by birth in the coparcenary property. Coparcenary begins with a common male ancestor 

with his lineal descendants in the male line within four degrees counting from and inclusive of such 

ancestor. The Mitakshara concept of coparcenary is based on the notion of son's birth right in the joint 

family property. 

Though every coparcenary must have a common ancestor to start with, it is not to be supposed that 

every extant coparcenary is limited to four degrees from the common ancestor. When a member of a 

joint family is removed more than four degrees from the last holder, he cannot demand a partition, 

and therefore he is not a coparcenar. On the death, however, of the last holder, he would become a 

member of the coparcenary, if he was fifth in descent from him and would be entitled to a share on 

partition, unless his father, grandfather and great-grandfather had all predeceased the last holder. 

Whenever a break of more than three degrees occurs between any holder of property and the person 

who claims to enter the coparcenary after his death the line ceases in that direction and the 

survivorship is confined to those collaterals and descendants who are within the limit of four degrees. 

In Ceylon- Attorney-General of Ceylon v. A. R. Arunachalam Chettiar case a father and his son 

constituted a joint family governed by Mitakshara School of Hindu Law. The father and the son were 

domiciled in India and had trading and other interests in India. The undivided son died and father 

became the sole surviving coparcener in a Hindu Undivided family to which a number of female 

members belonged. In this the court said that the widows in the family including the widow of the 

predeceased son had the power to introduce coparceners in the family by adoption and that power  

was exercised after the death of son. 

In Gowli Buddanna v. Commissioner of Income-Tax, Mysore a family consisting of father, his wife, 

his two unmarried daughters and his adopted son. After the death of father question arises whether the 

sole male surviving coparcener of the Hindu joint family, his widowed mother and sisters constitute a 

Hindu undivided family within the meaning of the Income tax Act? In this case it was held by the 

court property of a joint family does not cease to belong to the family merely because the family is 



 

 

represented by a single coparcener who possesses rights which an owner of property may possess. 

The property which yielded the income originally belonged to a Hindu undivided family. 

In Moro Vishvanath v. Ganesh Vithal plaintiffs and defendants are descendants of one Udhav. The 

defendants are all fourth in descent from him. The plaintiffs, however are, some fifth, and others sixth 

in descent from him. The question, however, whether, assuming them to be undivided, the plaintiffs 

are entitled to sue at all for a partition according to Hindu Law, is one of considerable importance and 

difficulty. It was urged that Plaintiffs cannot claim from the defendants any partition of property 

descended from that common ancestor. It was held that upon a consideration of a the authorities cited, 

it seems to me that it would be difficult to uphold the appellants' contention that a partition could not, 

in any case be demanded by descendants of a common ancestor, more than four degrees removed, of 

property originally descended from him. 

Suppose a coparcenary consisted originally of A, B, C, D, E, F, G and H, with A as the common 

ancestor. Suppose A dies first, then B, then C, then D, and then E, and that G has then a son I, and H 

has a son J and J has a son K. On E's death the coparcenary will consist of F,G,H,I,J and K. Suppose 

that G,H and J die one after another , and the only survivors of the joint family are F,I and K. Are I 

and K coparceners with F? Yes, though I is fifth in descent from A, and K is sixth in descent from A. 

The reason is that either of them can demand a partition of the family property from Here the 

coparcenary consists of three Collaterals, namely, F,I and K. 

The essence of a coparcenary under Mitakshara law is unity of ownership. The ownership of the 

coparcenary property is in the whole body of coparceners. According to the true notion of an 

undivided family governed by Mitakshara law, no individual member of that family, whilst it remains 

undivided, can predicate, of the joint and undivided property, that he, that particular member, has a 

definite share. His interest is a fluctuating interest, capable of being enlarged by deaths in the family, 

and liable to be diminished by births in family. It is only on partition that he becomes entitled to a 

definite share. The most appropriate term to describe the interest of a coparcener in coparcenary 

property is 'undivided coparcenary interest'. If a Mitakshara coparcener dies immediately on his death 

his interest devolves on the surviving coparceners. 

The Supreme Court has summarized the position and observed that the coparcenary property is held  

in collective ownership by all the coparceners in a quasi-corporate capacity. The incidents of 

coparcenary are: 

1 The lineal male descendants of a person upto the third generation, acquire on birth ownership in the 

ancestral properties of such person; 

2 such descendants can at any time work out their rights by asking for partition; 



 

 

3 till partition each member has got ownership extending over the entire property conjointly 

enjoyment of the properties is common; 

4 as a result of such co-ownership the possession and enjoyment of the properties is common; 
 

5 no alienation of the property is possible unless it is for necessity, without the concurrence of the 

coparceners and 

6 the interest of a deceased member passes on his death to the surviving coparceners. 
 

Every coparcener and every other member of the joint family has a right of maintenance out of the 

joint family property. The right of maintenance subsists through the life of the member so long as 

family remains joint. No female can be a coparcener under Mitakshara law. Even wife, though she is 

entitled to maintenance. 

Difference between Joint Hindu Family and Coparcener 
 

1 In order to constitute a Joint Hindu family the existence of any kind of property is not required 

whereas in Coparcenary there exists a ancestral property. 

2 Joint Hindu families consist of male and female members of a family whereas in Coparcenary no 

female can be a coparcener. 

3 Coparcenars are members of the Joint Hindu Family whereas all the members of Joint Hindu family 

are not Coparcenars. 

Dayabhaga School on Coparcenar and Joint Hindu Family: 
 

According to the Dayabhaga law, the sons do not acquire any interest by birth in ancestral property. 

Their rights arise for the first time on the father's death. On the death they take such of the property as 

if left by him, whether separate or ancestral, as heirs and not by survivorship. Since the sons do not 

take any interest in ancestral property in their father's lifetime, there can be no  coparcenary in  the 

strict sense of the word between a father and sons according to the Dayabhaga law. The father can 

dispose of ancestral property, whether movable or immovable by sale, gift, will or otherwise in the 

same way as he can dispose of his separate property. Since sons do not acquire any interest by birth in 

ancestral property, they cannot demand a partition of such property from the father. A coparcenary 

under the Dayabhaga law could thus consist of males as well as females. Every coparcenar takes a 

defined share in the property, and he is owner of that share. It does not fluctuate with birth and deaths 

in family. 



 

 

b. Formation and Incident under the coparcenary property under Dayabhaga  

and Mitakshara  

Co parcenary - The system of copartionary 
 

Formation of Mitakshara coparcenary - A single person cannot form a coparcenary. There should be 

at least two male members to constitute it. Like a Hindu joint family, the presence of a senior most 

male member is a must to start a coparcenary. A minimum of two members are required to start and  

to continue a coparcenary. Moreover, the relation of father and son is essential for starting a 

coparcenary. For example, a Hindu male obtains a share at a time of partition from his father and then 

gets married. Till the son is born, he is the sole male in this family, but he alone will not form a 

coparcenary. On the birth of his son, a coparcenary comprising of him and his son, will come into 

existence. When this son gets married, and a son is born to him, the coparcenary will comprise the 

father F, his son S, and his grandson SS. 

S 

SS 

When a coparcenary is started, the senior most male member, with his son, that is, lineal male 

descendant, till four generations (inclusive of him) of male line will form a coparcenary. If there is a 

lineal male descendant in the fifth generation, he will be the member of the joint family, but will not 

be a coparcener as he is removed from the senior most male member by more than four generations. 

When all the coparceners die, leaving behind only one of them, the surviving coparcener is called the 

sole surviving coparcener. As a minimum of two male members are required to form a coparcenary, a 

sole surviving coparcener cannot form a coparcenary all by him. 

Why is coparcenary limited? The coparcenary is limited to three generations of lineal male decadence 

of the last holder of the property owner. According to the tenets of Hinduism, only descendants up to 

three generations can offer spiritual ministrations to the common ancestor. Besides, only males can be 

coparceners because the females invariably leave the father's house and assume domestic duties as 

they enter in the husband's home. 

Unmarried women, until 1956 only had the right of maintenance from the joint property, which 

included only the marriage expenses. The 1937 legislation allowed a widow to move into the shoes of 

her deceased husband and inherit his share. However, she does NOT become a coparcenary to this 

joint property. 

Doctrine of revertioners: Hindu Succession Act, 1956: - for the first time, the widow got full rights in 

her husband's property S. 14 of the Act 2005 Act -daughters, by birth, got coparcenary rights. 



 

 

Women as coparcenary: Under Mitakshara coparcenary, women cannot be coparceners. A wife,  

under Hindu law, has a right of maintenance out of her husband's property. Yet she is not a  

coparcener with him. Even a widow succeeding to her deceased husband's share in the joint family, 

under the Hindu Womenôs (right to property) Act, 1937, is not a coparcenary. 

Unity of possession and community of interest - One of the basic features of coparcenary is unity of 

possession, and community of interest. All the coparceners jointly own the coparcenary property and 

till a partition takes place, and their shares are specifically demarcated, no one can claim ownership 

over any specific item of the coparcenary property. The proceeds of undivided family are enjoyed by 

its members as till a partition takes place, they hold everything jointly. Coparcenary property suggests 

ownership by one group collectively, and enjoyment and possession of it by not only this group 

exclusively, but by the joint family members who are outside this group. 

Doctrine of survivorship - The shares of the coparceners are not specific and are subject to change 

with the births and deaths of the coparceners, in the family. Under the traditional or the classical law, 

on the death of the coparcener in a joint family, his interest in the family property is immediately 

taken by those coparceners who survive him, and thus, he leaves nothing behind out of his interest in 

the coparcenary property for his female dependants. This phenomenon is called the doctrine of 

survivorship. On birth, he takes an interest, enjoys it during his life time, but leaves nothing for his 

female dependants on his death. In Dayabhaga system, one is entitled to succeed the property after  

the death of the male holder. Till then, he is just an heir. 

Notional Partition ï The 1956 Act brought some changes in the coparcener system. Notional partition 

was taken into consideration to compute and demarcate the shares. i.e. Father and 2 sons 1/3rd each, 

though not specified as to what the specific exact division is. 

Commencement of coparcenary ï One of the primary differences between Mitakshara and  

Dayabhaga Law is the commencement or the starting of coparcenary itself. Under the Mitakshara 

law, the starting point of the coparcenary is the birth of the son in the family of a person, who after 

inheriting the property from his father, or paternal grandfather, or paternal great-grandfather or 

obtaining property on partition hold it as a sole surviving coparcener. For example, in a coparcenary 

consisting of a father F, and his two sons A and B, A demands a partition, takes his share and then 

gets married, when a son is born to him, he will form a coparcenary with his son. Thus, the birth of a 

son is the starting point or reviving point of Mitakshara coparcenary. 

In complete contrast to it, under the Dayabhaga Law, the father so long as he is alive, holds the 

property as a sole or exclusive owner of it. On his death, if he is survived by two or more sons, they 

inherit the property, and form a coparcenary. It is the death of the father that becomes the starting 

point of the formation of coparcenary, under the Dayabhaga Law. 



 

 

Notional Partition ï It was generally felt that radical reform was required in Mitakshara Law of 

coparcenary and that where one of the coparceners died, it was necessary that in respect of his 

undivided interest in the coparcenary property, there should be equal distribution of that  share 

between his male and female heirs, and particularly between his son and daughter. The Hindu 

Womenôs (Right to Property) Act, 1937 conferred new rights on the widows of coparceners. 

The initial part of section 6 of the 1956 Act does not interfere with the special rights of those who are 

members of Mi takshara coparcenary, except to the extent that it seems to ensure the female heirs and 

daughterôs son, specified in Class I of the schedule, a share in the interest of a coparcener in the event 

of his death by introducing the concept of a notional partition immediately before his death, and 

carving out his share in the coparcenary property, as of that date. The section proceeds first by  

making provision for the retention of the right of survivorship and then engrafts on that rule the 

important qualification enacted by the provision. The proviso operates only where the deceased has 

left surviving him a daughterôs son, or any female heir specified in Class I of the schedule. 

Illustrations ï A and his son B are members of a Mitakshara coparcenary. A dies intestate. Surviving 

him is his only son B. His undivided interest in the coparcenary property will devolve upon B by 

survivorship as clearly envisaged in the initial part of the section and not by succession. 

A and his sons B and C are members of a Mitakshara coparcenary. A dies intestate in 1958. Surviving 

him is his widow A1 and his two sons. B and C continue to be members of the joint family. Aôs 

undivided interest in the coparcenery property will not devolve by survivorship upon B and C, but  

will devolve by succession upon A1, B, and C. 

The amending act of 2005 is an attempt to remove the discrimination as contained in the amended 

section 6 of the Hindu Succession Act, 1956 by giving equal rights to daughters in the Hindu 

mitakshara coparcenery property as the sons have. Simultaneously, section 23 of the Act, as 

disentitles the female heir to ask for partition in respect of dwelling house wholly occupied by a joint 

family, until a male heir chooses to divide their respective shares therein, has been amended by the 

amending Act of 2005. As a result, the disabilities of female heirs were removed. This great step and 

is the product of 174th report of the Law Commission of India. 

If P dies, leaving behind a mother M, and two sons A and B, and three daughters, E, F, G, how would 

the property devolve? - 1/6th each. If P dies, leaving behind a mother M, and a son S, and two 

daughters B and D, how would the property devolve ï 1/4th each? P dies, leaving behind a widow W, 

and his mother M, and his two sons, A and B. ï 1/4th each. P dies, leaving behind his mother M, and 

his two widows A and B, and a son S.- 1/3rd, 1/6th, 1/6th, and 1/3rd resp. P dies, leaving behind a  

son A and a daughter B of a pre-deceased SS, and two sons C, E and a daughter F of a predeceased 

daughter D. Triple succession. P dies, leaving behind his two widows A and B, his mother M, two 



 

 

widows C and D and a son S of a pre-deceased son and two daughters E and F and a son G of a 

predeceased daughter. 

Under the old Hindu law, conversion by a Hindu to another religion was a disqualification, which  

was removed by the Caste Disabilities Removal Act, 1850. Under the Act, conversion does not 

disqualify an heir from inheriting the property of the intestate, but descendants of a convert are 

disqualified from inheriting the intestate. 

Thus, the children of the convert and descendants of the children are disqualified, but if at the time of 

death of the intestate, any one of them is a Hindu, he is not disqualified. Succession to the property of 

a convert is regulated by the personal law applicable to the convert after his conversion.  The 

provision of S. 26 may be explained by some illustrations: 

An intestate dies leaving behind two sons A and B, and a grandson SS, from a pre-deceased son, who 

had converted to Islam before SS was born to him. SS is disqualified, and the entire property is 

inherited by A and B. 

P had three sons A, B, and C. C converted to Christianity on 1.1.1979. P died on 1.1.1982. C will get 

the property (CDRA) P had three sons, A, B and C. A son R was born to C on 1.1.1976. On 1.1.1978, 

C converted to Islam. On 1.1.1979, after his conversion, S, a daughter was born to him. C died on 

1.1.1980. P dies on 1.3.1982. 

Agnates ï A person is said to be an agnate of another if the two are related by blood, or adoption only 

through males. S. 8 of the Hindu Succession Act, 1956 does not give the list of agnates, or state the 

order in which they are entitled to succeed, but S. 12 of the HSA lays down certain rules of 

preference, which are determinative of order of succession among agnates, and S. 13 lays down 

certain rules for determining that order by computation of degrees, both of ascent and descent. In 

accordance with the rules laid down in S. 12, agnates and cognates may conveniently be divided into 

the following subcategories or grades: 

Agnates: Agnates who are descendants ï They are related to the intestate by no degree of ascent. 

Such, for instance, are sonôs sonôs sonôs son, and sonôs sonôs sonôs daughter. Agnates who are 

ascendants ï They are related to the intestate only by degrees of ascent and no degrees of descent. 

Such, for instance, are fatherôs fatherôs father and fatherôs fatherôs mother. 

Agnates who are collaterals ï They are related to the intestate by degrees, both of ascent and descent, 

such, for instance, are fatherôs brotherôs son, and fatherôs brotherôs daughter. 

Cognates ï A person is said to be a cognate of another if the two are related by blood or adoption, but 

not wholly through males. They may be related through one or more females. Thus, a motherôs 

brotherôs son and brotherôs daughterôs daughter are cognates. The three categories of cognates are: 



 

 

Cognates who are descendants ï Such, for instance are sonôs daughterôs sonôs son, and daughterôs 

sonôs sonôs son. 

Cognates who are ascendants ï Such for instance, are fatherôs motherôs father, and motherôs fatherôs 

father. 

Cognates who are collaterals ï They are related to the intestate by degrees, both of ascent and  

descent. Such, for instance, are Fatherôs sisterôs son and Motherôs brotherôs son. 

Computation of degrees ï Application of the rules of preference governing order of succession laid 

down in S. 12 involves computation of the degrees of relationship between the intestate and his 

agnates or cognates. That relationship is to be reckoned from the intestate to the heir in terms of 

degrees with the propositus (intestate) as the starting point. There is no rule of discrimination or 

preference between male and female heirs, and both, male and female relatives by blood or adoption 

are treated equally. The computation of degrees of ascent or descent is to be so made that it is 

inclusive of the intestate. The relationship must be reckoned from the propositus to the heir on terms 

of degrees with the propositus as the terminus aquo (S. 13(ii). The other rule is that every generation 

constitutes a degree, either ascending or descending (S. 13(iii). 

Rules of preference ï The order of succession among agnates or cognates is governed by three rules 

of preference, laid down in S. 12, which are common to both the categories of heirs. In order to 

determine which of the two or more claimants in the category of agnates or of cognates, recourse 

must be taken to rule 1 and 2, laid down in S. 12, and initially to rule 1. When one competing heir is 

not entitled to be preferred to the other under rule 1 or 2, they take simultaneously, under Rule 3. 

Rule 1 ï This rule is pivotal and enacts that, of two heirs, the one who has fewer or no degrees of 

ascent is preferred. Illustration ï If the two competing heirs are two collateral agnates, that  is, 

brotherôs sonôs daughter, (fatherôs sonôs sonôs daughter), and b) paternal uncleôs son (fatherôs fatherôs 

sonôs son). The former, who has only 2 degrees of ascent, is to be preferred to the latter that has three 

degrees of ascent. 

Rule 2 ï This rule enacts that where the number of degrees of ascent is the same, the one who has 

fewer or no degrees of descent is preferred. Illustration ï The competing heirs are two collateral 

agnates, a) brotherôs sonôs daughter (fatherôs sonôs sonôs daughter), and b) brotherôs sonôs sonôs 

daughter (fatherôs sonôs sonôs sonôs daughter). Again, the former is to be preferred, because, in spite  

of having two degrees of ascent, each, the former has only three degrees of descent compared to the 

latterôs . 

Rule 3 ï This rule enacts that where neither heir is entitled to be preferred, under rule 1 or two, they 

take simultaneously. Illustration ï The competing heirs are two agnates, a) sonôs sonôs sonôs son,  and 

b) sonôs sonôs sonôs daughter. There are no degrees of ascent, and the number of degrees of descent is 



 

 

the same in case of both, and both stand in the same degree of descent. Therefore, neither heir is 

entitled to be preferred. Illustration 2 ï The competing heirs are two cognates, a) daughterôs sonôs 

son, and b) sonôs daughterôs son. The position is similar, to that of illustration 1 and they take 

simultaneously. 

Property of a female Hindu to be her absolute property (S. 14 of HSA, 1956) prior to the coming into 

force of this Act, a womanôs ownership of property was hedged in by certain delimitations on her 

right of disposal and also on her testamentary power in respect of that property. The restrictions 

imposed by Hindu Law on the proprietary rights of a woman depended on her status as a maiden, as a 

married woman, and as a widow. The rule laid down in Subsection 1 has very wide and extensive 

application, and the act overrides the old law on the subject of Stridhana in respect of all property 

possessed by a female, whether acquired by her before or after the commencement of the Act, and 

this section declares that all such property shall be held by her as full owner. The Act confers full 

heritable capacity on the female heir, and this section dispenses with the traditional limitations on the 

powers of a female Hindu to hold and transmit property. 

The word acquired in subsection 1 is to be given the widest possible meaning, and the interpretation  

of the expression ópossessedô, in the initial part of the section appears to have been deliberately used 

by the legislature. The Supreme Court expressed, in the context of property, possessed by a female 

Hindu, ñobviously mean that the property must be in possession of the female concerned at the date  

of the commencement of the Actò. The possession might have the either actual or constructive or in 

any form recognized by law. 

The word ópossessedô is used in this section in a broad sense, and as pointed out by the Supreme 

Court, it means ñthe state of owing or having in oneôs hand all powerò. It did not mean actual, 

physical possession or personal occupation of the property by the female, but maybe possession in 

law. 

Inheritance, how to be allotted among sharers (Hanafi law) 
 

The sharers receive their respective shares according to the following rules: 
 

Father ï When there is a child or child of a son, how low so ever, the father takes 1/6th. But, where 

there is a child, or child of a son, how low so ever, the father inherits as a residue. 

True Grandfather (from the fatherôs side, i.e. fatherôs father) ï Grandfather can never take any share 

where there is father , but where there is no father , but there is a child, or child of a son, how low so 

ever, the true grandfather takes 1/6th. 

Husband ï takes 1/4th of his wifeôs estate, where there are children, or child of a son, how low so 

ever, and a moiety, that is, half when there are none of the above relations. 



 

 

Widowï The widow takes 1/8th of her husbandôs estate, where there is a child, or child of a son HLS, 

and a fourth where there are none. In case of two or more wives, the share is not increased. The wives 

divide the share equally amongst themselves. 

Mother ï Mother, when co-existing with the child, or the propositus, or a child of a son HLS, or two 

or more brothers or sisters, whether full, consanguine or uterine, takes 1/6th. Where there are no 

children, nor sonsô children, and only one brother or sister, the mother will take one third with the 

widow, 

True grandmother ï Grandmothers, both maternal and paternal can never take any share of the 

property, when there is a mother nor can paternal grandmothers inherit when there is a father, or 

nearer true-grandmother, either paternal or maternal, or an intermediate true-grandfather. The share of 

a maternal grandmother is one sixth, and the same share belongs to the paternal grandmother. The 

share is not increased in case of two or more true grandmothers. 

Daughter ï When there is no son, and there is only one daughter, she takes a moiety (half of the 

property as a legal share). Where there is no son, and two or more daughters, they together take 2/3rd 

of property. If a daughter co-exists with a son, she inherits as a residuary, the son getting twice than 

that of the daughter. 

Sonôs daughter ï Where only one and no child or sonôs son or other lineal male descendant, she gets 

half. B) When two or more, and no child or sonôs sons, or other lineal male descendants, she takes 

two-third. C) When coexisting with one daughter and no son, or sonôs son, or other lineal male 

descendant, she gets one-sixth. 

Uterine brother - When two or more, they take one-third provided there is no child or child of a son, 

HLS, or father, or true grandfather Uterine sister ï The uterine sister takes, like the uterine brother. 

Full sister, where only one and no child, child of a son HLS or father, or true grandfather, or daughter 

or sonôs daughter, or full brother, she takes half, but when two or more, they jointly take two third of 

the inheritance. With the full brother, she becomes a residuary. 

Manu Smriti ï Manuôs law (not written by him, but an anonymous person). Yagnavalkya Narada ï 

(Nepali saint, not the one who said ónarayana narayanaô). Therefore, mitakshara was a commentary 

written on Yagnavalkya, which became the law in the whole of India, except Bengal, parts of Bihar, 

and Orissa. Dayabhaga ï Digest on Hindu Law, written by Saint Jimut Vahan. Coparcenary property 

is never inherited, but always goes by doctrine of survivorship. Survivorship ï In a coparcenary, 

whoever survives, takes the property. Testamentary disposition of the coparcenary property was not 

allowed by the classical law. Survivorship cannot be applied to separate property, or property after 

partition.  Anything acquired with the  help of joint  family funds takes the character of joint    family 



 

 

property. Illustration ï A person uses joint family funds to improve upon his personal property. The 

latter assumes the character of joint family, if the funds were not taken with the intention of a loan. 

Hindu Gains of Learning Act, 1930: If a person is educated out of joint family property, his salary is 

separate property (before this Act, there was a lot of confusion over the issue, and the court on one 

occasion, even held that the salary is joint property). 

The first legislative inroad in the classical concept of coparcenary came in 1937. This enactment was 

to improve the rights of those who became members of a joint family by marriage. It was found out 

that even though women were entitled to maintenance out of the coparcenary property, it was seen 

that the surviving coparceners were quick in taking the property, but did not provide maintenance. In 

order to deal with this problem, the legislature came up with the H W Rt to property Act, saying that 

the widow would step into the shoes of the deceased coparcener, and hold that property till their 

death. This was only for those who entered the family by marriage (and not daughters). This implied 

that the application of doctrine of survivorship was put on hold and postponed as long as the widows 

were alive (or remarried). 

Hindu Succession Act, 1956 ï Under this Act, several inroads were made into the classical concept of 

coparcenary. In case the coparcener wanted to make a testamentary disposition of his share, he was 

allowed to do so. Before this Act, a coparcener had to ask for a partition before he could testamentary 

dispose off his share. Therefore, the undivided share could not be disposed off before the partition. S. 

30 of the HSA provided for such disposition. If  any member died as part of Mitakshara undivided 

coparcenary, his share in the undivided property would go by intestate succession under the act, and 

not by survivorship, if he left behind any female heirs, specified in Class I of the schedule. Laws of 

inheritance would apply to such property, and not survivorship. 

In Kerala, the entire concept of joint family was abolished in 1975-76. 
 

In Andhra Pradesh, unmarried daughters were introduced as coparceners, in 1985. 

In Tamil Nadu, an identical Act was passed in 1989. 

Maharashtra and Tamil Nadu followed suit in 1994. 
 

Hindu Succession (Amendment) Act, 2005 ï Daughters made coparceners. 
 

No application of doctrine of survivorship for Hindu Male Coparceners. Survivorship has expressly 

been retained for female coparceners. Therefore, if a female coparcener died, it was ensured that the 

property would not go to her husband, but back to the coparceners in her fatherôs home. 



 

 

In classical law, at the time of partition, the women who had entered the family, by marriage were 

entitled to get an equal share. However, this was the case only in the three sub-schools of Mitakshara, 

i.e. Benares, Mithila, and Bombay. In the Dravida School, this was not allowed. 
 

Each of them takes the property as their separate property. Therefore, if in a family of Father, Mother, 

and three sons, in case of partition, father and mother [2] will take 1/5th each as their separate 

property. 

Indian Succession Act, 1925:- 
 

Originally passed in 1865, and consolidated in 1925. 
 

Majority of the Christian Population (except Goa, Daman & Diu etc.) All those persons who marry 

under SMA, and the property of the issue of such marriage, except to Hindus after 1976 (after Indira 

Gandhi v. Maneka Gandhi) 1976 ï Two Hindus marrying under SMA, succession to their issues,  

shall NOT be governed by the ISA. ISA is based on Roman and English principles. If a man or a 

woman dies, the scheme does not change, i.e. the sex of the intestate is irrelevant. No recognition of 

joint family property; only separate property is recognized. No discrimination b/w agnates and 

cognates. The following order of preference is followed. 

(i) Father. 
 

(ii) Mother, Brother, Sister. 
 

(iii)  Kindred ï grandparents and their children up to the 2nd level. 
 

No difference b/w half blood, full-blood and uterine relations. However, illegitimate children are not 

recognized (S. 100). 

General Comment ï In case of succession, one has to see from the perspective of the deceased to see 

which law will apply, and not from the point of view of the heir. 

MUSLIM LAW ï Residuaries ï Muslim Law Class 2 Agnatic heirs (residuaries or asabat) ï Agnatic 

heirs in preference is generally used to the misleading term óresiduariesô. Residue and óresiduaryô 

gives an impression that what is left of the property after the share of Class I heirs are satisfied, 

according to their specification, but it is not true because the bulk of the property remains as residue. 

This important class belongs to son, father (in few cases), brother, paternal uncle, etc., who are 

important male relations and expected to get more. 

Classification of these heirs is recognitions of Pre-Islamic customs, and Class I is given preference, 

owing to the respect in Koran. Else, the bulk of the property devolves to agnatic heirs, the persons 

whose rights were always recognized by tribal law. 



 

 

Classes of agnatic heirs ï The male heirs in the list of residuaries, who are heirs in their own rights: 

Son 

This class of residuaries derives their right from another. They are 4 females: Daughter in the right of 

son, The sonôs daughter HLS as a residuary in the right of sonôs son, HLS Full sister in the right of  

full brother, and consanguine sister in the right of consanguine brother. This class becomes a 

residuary with others in certain circumstances full sister, and consanguine sister, when they succeed 

with daughters and sonôs daughter, HLS. 

PARSI LAW OF SUCCESSIONï Division of intestateôs property among widow, widower, children 

and parentsï Legislative change and its effect ï Section 57 has been substituted in place of S. 51, 

which was incorporated in the Statute by the Act of 1939, by the amending Act of 1991 wef from 

December 9, 1991. Accordingly, in case a Parsi dying before 9th Dec, 1991, his property shall be 

distributed in accordance with the law at the time of his death. But the new law will be applicable 

when the intestate died on or after 9 dec, 1991. Drastic changes have been made in the matter of 

distribution of property of a Parsi intestate by the amending Act of 1991. 

The right of the widower is recognized for the first time. The daughterôs share shall now be equal to 

that of a son and widow or widower as the case may be. Distribution of shares under Sub sec 1 is 

subject to the rule contained in sub sec. 2. The rule enacted in clause A of sub section 1, may be 

conveniently explained in the following way: 

Consider a situation in which there are four children and a widow/widower. The widow or the 

widower as the case may be, and each child shall receive equal shares. Thus, each of them in the 

above case shall get 1/5th of the Estate. 

Clause (b) deals with the manner of inheritance, where there is no surviving widow or widower. In 

that event, the distribution shall be made among the children in equal shares. Subsection (2) ï the 

distribution of shares in accordance with sub sec (1), shall be varied when the intestate Parsi dies 

leaving one or both parents, in addition to children or widow or widower and children. In that event, 

the estate of the deceased shall be so divided that the parents of each of the parents shall receive a 

share equal to half of the share of each child. 

Division of intestateôs predeceased lineal descendantôs share ï the rule enacted in different clauses  of 

S. 53 provides how the intestateôs predeceased lineal descendantôs share shall have to be distributed. 

The principle in this regard is that if any child had predeceased intestate, the share of the child, which 

such child would have taken, if he were alive at the time of the intestateôs death shall be  in 

accordance with clauses (a), (b), (c) or (d). 



 

 

If the predeceased child was a son, and he died leaving widow and children, then his share shall be 

divided in accordance with S. 51(1A). 

This clause deals with a case where the pre-deceasedôs lineal descendant was a daughter. Her share 

shall go to her surviving children only. Her husband shall not inherit from her. 

PARSI INTESTATE SUCCESSION - 
 

Relatives specified in Part I, schedule II are 

Father and mother, 

Brothers and sisters, and Lineal descendants of such of them, 

Paternal and Maternal grandparents, 

Children of Paternal and maternal grandparents and the lineal descendants of such of them. 

Paternal and Maternal grandparentsô parents 

Paternal and maternal grandparentsô parentô children and the lineal descendants. 

Part II of Schedule II (s. 55) 

Father and mother, 
 

Brothers and sisters, and lineal descendants 

Paternal and maternal grandparents 

Children of paternal and maternal é 

Paternal 

Paternal and é 
 

Half brothers and sisters and their lineal descendants (not uterine) Widows of brother or half brother 

or sister or half sister 

Law of Domicile ï The domicile of a person is that place or country in which his habitation is fixed 

without any present intention of shifting there-from. According to Halsbury, a personôs domicile is 

that country in which he has, or is deemed to have his permanent home. Domicile is generally 

identified with home, but whereas a person may have no home, or more than one, the law requires  

him to have a one and only domicile. Domicile may be acquired in three ways, namely 



 

 

By birth, 

By choice, 

By operation of law: A married woman acquires the domicile of her husband if they donôt have the 

same one. Nationality and domicile are the two terms which connote entirely different concepts in the 

realm of private international law. A man may have one nationality and a different domicile; a man 

may change his domicile without changing his nationality. Sub sec (1) of S. 5 of the ISA lays down 

that succession to the immovable in India shall be regulated by the law of India, wherever such  

person may have had the domicile at the time of his death. The term óimmovable propertyô has not 

been defined in the Act. Accordingly, the definition of immovable property as given in the General 

Clauses Act shall be taken for the purpose of S. 5(1) of the Act. Immovable property includes land, 

benefits to arise out of land, and things attached to the earth or permanently fastened to anything 

attached to the Earth. 

Sub. 1 lays down that Succession to the immovable property in India shall be governed by the law of 

India. This is in conformity with the rules of International law that succession to immovable property 

of an intestate is determined by the Lex Loci reisitae, that is, by the law of the land and not by the 

domicile of the owner. 

Sub (2) ï Succession to movables ïThe term ómovable proeprtyô has also not been defined in the Act. 

In terms of the definition provided in the General Clauses Act, movable property means property of 

every description, except immovable property. Succession the movable property of the deceased is 

regulated by the law of the country, in which the deceased had his domicile at the time of his death. 

The suits of movables is a domicile of the owner and accordingly, if a person whose domicile is not  

in India, dies leaving movable property in India, the administration of that property and its application 

is to be regulated by the law of India.  Lex domicillee. 

A has three children, John, Henry and Mary. John died, leaving four children, and Mary died leaving 

behind one A left no child, but left 8 grandchildren, and two children of a deceased grandchildren. 

8X1/9, 2X1/18 A has three children, John Mary and Henry. John dies leaving four children, and one 

of Johnôs children dies, leaving two children. Mary dies, leaving one child. A afterwards, dies 

intestate. 

A dies intestate, survived by his mother and two brothers of the full-blood John and Henry, and a 

sister Mary, by half blood. = 1/4th each. = S. 43. 

A, the intestate leaves his mother, his brothers John and Henry, and also one child of a deceased 

sister, Mary, and two children of George, a deceased brother of the half blood. 4X1/5th, 2X1/10th. 



 

 

Hindu Law ï An intestate Hindu Female dies, leaving behind the following relations: (a) Son S, (b) 

Daughter D, (c) Pre-deceased daughterôs two sons, P and Q, (d) Pre-deceased sonôs two sons, A, B, 

and a daughter DD, and (e), husband H. Son-1/5th , Daughter-1/5th, P,Q => 1/10th each,  (d) 

3X1/15th each, (e) 1/5th. An intestate Hindu female dies, leaving behind the following relations: (a) 

brother B, (b) two sisters, S and SS, (c) Pre-deceased Brotherôs two sons, P and Q, (d) Pre-deceased 

Sisterôs daughter D, (e) Step-mother M, (f) Paternal Uncle U, and (g) Stepfather F. Paternal uncle,  

and stepfather do not get anything. The rest get 1/6th, distributed by representation. 

c. Karta of Joint Family: Position, Powers and privileges; Alienation of property 

by Karta  

Concept of Karta in Hindu Joint Family 

 
In a Hindu Joint Family, the Karta or Manager occupies a pivotal and unique place in that there is no 

comparable office or institution in any other system in the world. His office is independent of any 

other and hence his position is termed as sui generis. 

 

POSITION 

Who can be a Karta? 

Senior-most Male Member: The senior-most male member of the family is entitled to this position 

and it is his right. His right is not subject to any agreement or any other understanding between the 

coparceners. He may be aged, infirm or ailing, yet if he is still alive, then he shall be entitled to 

Kartaship. 

 

But once the Karta dies, the position passes to the next senior-most male member; it may be the  

uncle, or brother or son. 

Junior Male Member: By agreement between the coparceners, any junior male member can be made  

a by agreement between the coparceners, any junior male member can be made a Karta. In this case, 

withdrawal of the coparcenerôs consent is allowed at any point of time. 

 

Female Members as Karta: Regarding the issue of female members of a family assuming Kartaship, 

there has been considerable amount of discussion in the Supreme Court of India as well as the High 

Courts. The Nagpur High court once held that though a mother is not a coparcener, she can be the 

Karta in absence of male members. But the Supreme Court reversed the Nagpur High  Courtôs 

findings in another judgment and declared that no female member can assume Kartaship whatsoever. 

 

To put an end to this controversy, few States namely, Kerala, Andhra Pradesh & Karnataka have 

amended their succession laws so that equal rights are provided to females as compared to the males 

in the family. 



 

 

CHARACTERISTICS OF A KARTA: Kartaôs position is sui generis. As had been explained earlier, 

his position/ office are independent and there is no comparable office in any system in the world. 

 

He has unlimited powers and even though he acts on behalf of other members, he is not a partner or 

agent. 

 

He manages all the affairs of the family and has widespread powers. 

 
Ordinarily he is accountable to no one. The only exception to this rule is if charges of 

misappropriation, fraud or conversion are leveled against him. 

 

He is not bound to save, economise or invest. That is to say that he need not invest in land if the land 

prices are about to shoot up, and hence miss out on opportunities etc. He has the power to use the 

resources as he wishes, unless the above mentioned charges are leveled against him. 

 

He is not bound to pay income of joint family in any fixed proportion to other members. This means 

that the Karta need not divide the income generated from the joint family property equally among the 

family members. He can discriminate one member from another and is not bound to treat everyone 

impartially. Only responsibility is that he has to pay everyone something so that they can avail 

themselves of the basic necessities such as food, clothing, shelter, education etc. 

 

Apart from all the unlimited powers that are bestowed upon the Karta, he also has liabilities thrust on 

him. 

 

Kartaôs Liabilities: Karta has to maintain all the members of the joint family properly. If there is any 

shortfall in his maintenance, then any of the members can sue for maintenance. 

 

He is responsible for marriage of all the unmarried members in the family. Special emphasis is laid 

with respect to daughters in this case. 

 

In case of any partition suit, the Karta has to prepare accounts. 

He has to pay taxes on behalf of the family. 

Karta represents the family in all matters including legal, religious and social matters. 

Powers of Karta: The powers of a Karta are divided into two parts: 

Power of Alienation: The most important case with respect to Kartaôs power of alienation is Rani v. 

Shanta. The Karta has very limited powers with respect to alienation of the joint family property. The 

Karta can alienate the joint family property only with the consent of the coparceners. Alienation can 

be done only for three purposes: 



 

 

 

Legal Necessity: The term ñlegal necessityò has not been expressly defined in any law or judgment. It 

is supposed to include all those things which are deemed necessary for the members of the family. 

ñNecessityò is to be understood, not in the sense of what is absolutely indispensible, but what would 

be regarded as proper and reasonable. If it is shown that familyôs need was for a particular thing, and 

if property was alienated for the satisfaction of that particular need, then it is enough proof that there 

was a legal necessity. 

 

A few illustrative cases are: 

 
a) Food, shelter and clothing. 

b) Marriage (second marriages are not considered a legal necessity). 

c) Medical care. 

d) Defense of person accused of a crime (exception to this rule is murder of a family member). 

e) Payments of debts, taxes etc. 

f) Performance of ceremonies (like marriage, grihapravesham). 

g) Rent etc. 

 

PRIVILEGES 
 

Benefit of Estate: Karta, as a prudent manager, can do all those things which are in furtherance of the 

familyôs advancement, to prevent probable losses, provided his acts are not purely of speculative or 

visionary nature. The last clause means that the property cannot be converted into money just because 

the property is not yielding enough income. 

 

Indispensable Duties: This term implies the performance of those acts which are religious, pious or 

charitable. Examples of indispensable duties are marriages, grihapravesham etc. In this case there is a 

requirement to differentiate between alienation made for indispensable duties and gifts for charitable 

purposes. The difference lies in the fact that in the former case while discharging indispensable  

duties, the Karta has unlimited powers in the sense that he can alienate the entire property for that 

purpose. But in the case of gifts for charitable purposes, only a small portion can be alienated. 

 

Note: If the alienation is not made for any of the three purposes, then the alienation is not void but 

voidable at the instance of any coparcener. 

 

POWERS OF KARTA: These powers of the Karta are almost absolute. There are nine powers in all 

and each of them has been dealt with in brief below: 

 

Powers of Management: It is an absolute power. The Karta may mismanage or may discriminate 

between members and cannot be questioned on such aspects. But the Karta cannot deny maintenance 

and occupation of property to any member altogether. The check on his powers in this case is the 

power of ñpartitionò vested in the coparcener. 



 

 

 

Right to Income: All incomes of the joint family property should be brought to the Karta and it is for 

the Karta to allot funds to members and to look after their needs and requirements. 

 

Right to Representation: The Karta represents the family in all matters legal, social and religious. His 

acts are binding on the family. 

 

Power of compromise: The Karta has the power to compromise in all disputes relating to the family 

property or management. His acts are binding on the members of the family; but in case of a minor, it 

has to be approved by the court under O.32, Rule 7, CPC. The compromise made by the Karta can be 

challenged in court by any of the coparceners only on the ground of malafide. 

 

Power to refer a dispute to Arbitration: The Karta has the power to refer any dispute with respect to 

family property or management to an arbitration council and the decision is binding on the family. 

 

Power of Acknowledgement: The Karta can acknowledge any debt due to the family or pay interest 

on a debt or make part or full payment of principal etc. But the Karta has no power to acknowledge a 

time-barred debt. 

 

Power to Contract Debts: The Karta has implied authority to contract debts and pledge the credit and 

property of the family. His decision is binding on the members of the joint family. 

 

Loan on Promissory Note: When the Karta takes a loan for family purposes and executes a 

promissory note, and then the other members may be sued as well even if they are not parties to the 

note. But the members are liable to the extent of their shares whereas the Karta is personally liable on 

the note. 

 

Power to enter into Contracts: The Karta has the power to enter into contracts which are binding on 

the family. 

 

Burden of Proof: If the alienation is challenged in court of law, then it is for the alienee to show that 

there was a legal necessity. In effect, he has to show two aspects: 

 

a) Proof of actual necessity. 

 
b) Proof that he made a bonafide enquiries about the existence of legal necessity and that he did all 

that reasonable to satisfy himself of the existence of the necessity. 

 

Thus this presentation has discussed all the important aspects with respect to Karta in a joint Hindu 

family, viz., who can be a Karta, the characteristics, liabilities, powers and finally the burden of proof 

in case of a challenge. 



 

 

d. Debts ï Doctrine of pious obligation and antecedent debts 

The DOCTRINE OF PIOUS OBLIGATION is not based on any necessity for the protection of third 

but is based on the pious obligation of the sons to see their fatherôs debts paid. (Sat Narain v. Sri 

Kishen Das, 63 LA. 384: A. I.R. 1936 P.C. 277). The doctrine of pious obligation under which sons 

are held liable to discharge their fatherôs debts is based solely on religious considÅeration. 

It is thought that if a personôs debts are not paid and he dies in a state of indebtedness, his soul may 

have to face evil consequences, and it is the duty of his sons to save him from such evil  

consequences. The basis of the doctrine is thus spiritual and its sole object is to confer spiritual  

benefit on the father. 

It is not intended in any sense for the benefit of the creditor. The doctrine inevitable postulates that  

the fatherôs debts which it is the pious obligation of the sons to repay must not be avyavaharika. If the 

debts are not vyavahrika, or are avyavaharika, the doctrine of pious obligation cannot be invoked. 

(Luhar Amrit Lai Naggi V. Doshi Jayantilal Jethlal, A.I.R. 1960 S.C. 964). 

The doctrine of pious obligation applies (or the liability of the sons to pay fatherôs debts exits) during 

the life time as well as the death of the father. Muniswami v. Kuitty, A.I.R. 1933 Mad. 708 and Thadi 

Murali Mohan Reddi v. Medapati Gangaraju, 197 I.C. 199: A.I.R. 1941 Mad. 772 (F.B.)]. 

The creditors can proceed against the entire joint family properly for the debt of the father 

(grandfather and great grandfather included) during his life time and after his death provided that debt 

is not tainted with illegality or immorality. If the debt is so tainted there is no liabilÅity on the on the 

son for its payment. It should, however, be noted that the son cannot be sued alone during the fatherôs 

life-time. 

The Vanniya Tamil Christains of Chitur Taluk are governed by the Mitakshara School of Hindu law 

in regard to inheritance and succession. The son of a member of such community gets by birth an 

interest in ancestral property owned by the father. The doctrine of pious obligation applied and the 

son in bound to discharge his fatherôs debts not tainted by illegality or immorality. 

The doctrine of pious obligation is not merely a religious doctrine but has passed by the realm of law. 

It is a necessary and logical corollary to the doctrine of the right of the son by birth to a share of the 

ancestral property, and both these conceptions are correlated. 

The liability imposed on the son to pay the debt of his father is not a gratuitous obligation thrust on 

him by Hindu law but is a salutary counterbalance to the principle that the son from the moment of 

his birth acquires along with his father an interest in joint family property, it is therefore, not possible 

to accept the argument that, though the community of Vanniya Tamil Christians of Chittur Taluk is 



 

 

governed as a matter of custom by the Mitakshara School of Hindu law, the doctrine of pious 

obligation is not applicable. 

(Anthonyswami v. Chinaswami Koundan, A.I.R. 1970 S.C. 223: (1969) 2 S.C.W.R. 706). The doctrine 

of pious obligation is an integral part of the Mitakshara School of Hindu law. It is in consonance with 

Justice, equity and good conscience and is not opposed to any principle of Christianity. 

In V. Narasimhulu v. V. Ramayya, A.I.R. 1979, A.P. 36 it has been laid down that a father as a 

manager of a joint family can mortgage the family property and incur debts. He represents the family 

as a whole, when be incurs the liability. The sons cannot impeach the mortgage unless the debt is for 

illegal or immoral purposes. The sons are bound to pay the debt by virtue of the terror of pious 

obligation. 

There was conflict of opinion between the High Courts of India on the point whether any pious 

obligation on the sons to pay the debts of the father exists in the life-time of the father or whether the 

pious obligation arises for the first time after the fatherôs death. The difference of judicial opinion has 

been set at rest by the decision of the Privy Council in the leading case of Brij Narain Rai v. Mangla 

Prasad, 51 I.A. 129 A.I.R. 1924 P.C. 50. Their Lordships of the Privy Council held that the sons were 

liable for the fatherôs debts, whether the father was alive or dead when the liability attached. This 

decision modified the old Hindu Law, on that point. According to ancient Hindu Law this liability of 

the sons did not arise until after the death of the father.ô 

Under the law, as it now stands, the obligation of the sons is not a personal obligation existing 

irrespective of the receipt of any assets it is a liability to the assets received by him in his share of the 

joint family property or to his interest in the same. The obligation exists whether-the sons are major  

or minor or whether the father is alive or dead. If the debts contracted by the father are not immoral or 

irreligious, the interest of the sons in the coparacenary property can always be made liable for such 

debts. 

It has been further held that to saddle the sons with this pious obligation to pay their fatherôs debts, it 

is not necessary that the father should be the manager or karta of the joint family or that the family 

must be composed of the father and his sons and no other member. It is also not necessary that the 

sons should be made parties to the money suit or to the execution proceedings. (Sidheswar Mukherjee 

v. Bhubneshwar Prasad Narian Singh. 1954 A.L.J. 54: (1954) S.C.R. 177: A.I.R. 1953 S.C. 487). 
 

The pious obligation of the sons to discharge the fatherôs debts lasts only so long as the liability of the 

father subsists. The sonôs liability is neither joint nor joint and several. An illustration can be given in 

order to elucidate the point. Suppose the father is adjudged insolvent for the debt incurred which 

release the father from the debt. As no suit can be filed against the father in respect of debts, none can 

be maintained against the sons in reÅspect of that debt. 



 

 

The son in not liable for a debt contracted by the father after partition. But the son is liable after 

partition for a debt conÅtracted by the father before partition. ( Annabhat v. Shivappa 110 I.C. 269 : 

A.I.R. 1928 Bom. 252 ; Bankey lal v. Durga Prasad, 135 I.C. 139 : A.I.R. 1931 All. 512 ; Subramania 

v. Sabapati 51 Mad. 361 : A.I.R. 1928 Mad. 657 F.B. : (firm Govindram Dwarkadas v. Nathulal, 

A.I.R. 1937 Nag. 45 etc.). 
 

After partition it is necessary that he creditor should institute the suit against the father as well as 

against the son so that the decree can be executed against the son. (Firm Govindram Dwarkadas v. 

Nathulal, I.L.R. 1938 Nag. 10 and Atul Krishna Roy v. Nandji (1935) 14 Pat. 732 F.BL A.I.R. 1935 

Pat. 275). 
 

In the Case of Panna Lal v. Naraini, A.I.R. 1952 S. C. 170, the Supreme Court has held that a son is 

liable even after partition for the pre-partition debts of his father which are not immoral or illegal and 

for payment of which no arrangement was made at the time of the partition of the joint family 

property. 

It has further held that a decree passed against the separated sons as the legal representatives of the 

deceased father in respect of a debt incurred before partition can be executed against the shares 

obtained by such sons at the partition and this can be done in execution proceedings and it is not 

necessary to bring a separate suit for the purpose. 

According to the Supreme Court the majorÅity decision in Atul Krishna Roy v. Nandji, 14 Pat. 732 

overÅlooked the point that Sec. 47 C.P.C. could have no application when the decree against  the  

father was sought to be executed against the suns during his life-time and consequently the liabilÅity  

of the latter must have to be established in an independent proceedings. In cases under Sec. 50 and 52 

C.P.C., on the other hand, the decree would be capable of being executed against the suns as legal 

representatives of their father. 

ANTECEDENT DEBT 
 

ñAntecedentò literally means prior or preceding in point of time, but the words ñantecedent debtò as 

used in Hindu Law implies two things, (a) antecedent in time, and (b) antecedent in fact in nature,  

that is to say, the debt must be truly independent of and not part of the transaction impeached. Lord 

Dunedin defined the antecedent debt as ñantecedent in fact as well as in timeò. Thus, two conditions 

are necessaryð 

(a) The debt must be prior in time, and 
 

(b) The debt must be prior in fact. 



 

 

The Supreme Court re-affirmed that the ñantecedent debtò means antecedent in fact as well as in time, 

that is to say, that the debt must be truly independent of and not part of the transaction impeached.  

The debt may be incurred in connection with a trade started by the father. The privilege of alienating 

the whole of joint family property for payment of an antecedent debt is the privilege only of the 

father, the grand-father and great grand-father qua the son or grand-son only. 

Where the father executed a simple mortgage and total consideration of Rs. 10,000/- was received by 

the mortgagor in which Rs. 7,000/- was received in installments and Rs. 3,000/- at the time of 

mortgage. Rs. 7,000/- was advanced on express condition that a mortgage would be executed later. In 

this case it was held, that the amount of Rs. 7,000/- was not an antecedent debt so as to fasten the 

liability on sons of mortgagor. 

Thus, it is now well settled that the father of Hindu joint family enjoys full right to sell or mortgage 

the joint family property including the sonôs interest therein to discharge antecedent debt. A sale of 

joint family property, which is made to discharge a debt taken at that very time or as a part of the sale 

transaction, is not valid because the debt in this case is not an antecedent debt. 

Thus, the father has got the power to sell or mortgage the joint family property for the payment of the 

debt, may it be for his personal benefit. It would be binding on sons, providedð(a) the debt was 

antecedent to the alienation, and (b) It was not contracted for an immoral purpose. In Brij Narain v. 

Mangala Pd. the Privy Council laid down the following propositions:ð 

1. The Karta of a joint family except for legal necessity cannot alienate the joint property nor can 

mortgage it. 

2. If a decree has been passed for the payment of the debt it can be executed against the entire estate, 

provided the son and the father living jointly. 

3. He cannot mortgage the joint family property unless the mortgage was done for the payment of 

some antecedent debt. 

4. ñAntecedent debtò means a debt which is prior in time as well as in fact. 
 

5. The fact that the father is alive or dead does not affect the liability.  

 

 

1. Alienation by Father: 
 

The father of a joint family may sell or mortgage joint family property including the sonôs interest in 

the property to discharge a debt contracted by him for his personal benefit, provided the following 

two conditions are satisfied:ð 



 

 

(a) The debt, for which alienation is made, must be antecedent in time. 
 

(b) The debt must not have been taken for an illegal or immoral purpose. 
 

The Kerala High Court has held that in absence of a plea that the debt, for the discharge of which a 

Hindu father has alienated the ancestral property was vitiated by illegality or immorality, the sale is 

not liable to be challenged, if it is shown that it has been executed for the discharge of the antecedent 

debt of the father. 

If the alienation has been shown to have been made by the father for the payment of an antecedent 

debt, the son can still get rid of it, provided he is able to prove that the debt was tainted with illegality 

or immorality. The burden of proving both these facts is not on the alienee but on the son himself. 

2. Moral Obligation: 
 

It is also a moral duty of the sons to pay the debt of the father as they inherit the property from him. 

One, who inherits the estate of another, must pay such otherôs debt. A Hindu heir is, therefore, liable 

to pay the debts of the deceased out of the assets; he has inherited from the deceased. The liability is 

moral and therefore absolute irrespective of the fact that the debt was incurred for moral or immoral 

purposes. The successor is bound to pay his ancestorôs immoral debts out of such property. 

3. Legal Obligation: 
 

Besides religious and moral duties, there is also a legal obligation to pay back the debt secured by the 

father. With respect to a money debt of the father, sons may be bound by proper proceedings taken in 

a Court of law by a creditor against the father, although the sons are not made parties to the suit. The 

whole family property is liable for debts, incurred for the benefit of the family, by the father as 

manager. Reasonable interest on such debt is also payable by the family. 

UNIT -II:  Partition  

 

a. Meaning, Division of right and division of property  

Partition means bringing the joint status to an end. On partition, the joint family ceases to be joint and 

nuclear families or different joint families come into existence. There are members of the joint family 

who can ask for partition and are entitled to a share also. There is another category of the members of 

the joint family who have no right to partition but, if partition takes place, they are entitled to share.  

A reunion can be made only between the parties to partition. 

(a) What is partition? 



 

 

(b) Subject matter of partition 
 

(c) Partition how effected 
 

(d) Persons who have a right to claim partition and who are entitled to a share 
 

(e) Rules relating to division of property 

 

 

b. Persons who are entitled to Demand the Partition of a Hindu Joint Family 

Property 

 

 
The partition of a joint Hindu family may take place at the instance of the following persons:ð 

 

1. Sons and Grand-Sons: 
 

Under the Mitakshara Law, the right of a son, a grand-son and a great grand-son as well as every  

other adult member of the coparcenary, can demand a partition even against the consent of the others. 

The Bombay High Court in a case has said that a son is not entitled to ask for a partition in the life- 

time of his father without his consent, when the father is not already separate from his own father or 

brothers and nephews. 

But this view no longer stands valid. The Bombay High Court in a later case accepting the authority  

of the Supreme Court in Puttorangamma v. Rangamma held that a suit for partition and separate 

possession of ancestral joint family properties by one of the coparceners is maintainable even if their 

father is joint with his brother and is not willing and does not consent to such a partition. 

The Delhi High Court clearly maintained that a son can demand partition during the lifetime of his 

father without any hindrance. This view was again supported by the Bombay High Court in its latest 

pronouncement. 

2. After-Born Sons: 
 

After-born sons can be classified under two heads. Firstly, those born as well as begotten after the 

partition and secondly, those born after partition but begotten before it. A son in his motherôs womb  

is treated in law in existence and is entitled to re-open the partition to receive a share equal to that of 

his brothers. 

In the case of a son born as well as begotten after partition, if his father has taken a share for himself 

and  separated  from the  other  sons,  then the  after-born son is  entitled  to  his  fatherôs share  at  the 


