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UNIT -l

Joint Hindu Family

A Hindu joint family consist®f the common ancestor and all his lineal male descendants upon any
generation together with the wife wives (or widows) and unmarried daughtefsthe common
ancestor anaf the lineal male descendants. The existesfche common ancestds necessary for
bringing a joint family into existence, for its continuance common ancestot anecessity.

Accordingto Sir Dinshah Mulla,A joint Hindu family consistof all persons lineally descended
from a common ancestor, and includes their wives and unmarried daughters. A daughteo teases
a membeofher father's familypn marriage, and becomes a membfeher husband's family.

A joint and undivided familys the normal conditiomf Hindu society. An undivided Hindu family is
ordinarily joint not onlyin estate, but alsm food and worship. The existeno&joint estatds notan
essential requisitéo constitute a joint family and a family, which does not cany propertymay
neverthelesdejoint. Where therés joint estate, and the membakthe family become separaie
estate, the family ceases be joint. Mere severancé food and worship does not operate as a
separation.

The propertyof a joint famly does not cease tzejoint family property belongingo any such family
merely because the familg represented by a single male member who possesses rights which an
absolute owneof a property may possess. It may even comdisivo females member3here must

be at least two members to constituleint Hindu family. A single maleor female cannotnakea

Hindu joint family everif the assets are purepncestral.

In Narenderanath v. Commissioner of Wealth,Ttag Supreme Couhteldthat the expression 'Hindu
undivided family'in the wealthTax Act usedin the sensé which a Hindu joint familyis understood
in the personal lavef Hindus and a joint family may consist a single male member and his wife
and daughters and theienothing in the schemef the WealthTax Act to suggest that a Hindu
undivided family as assessable uniistconsistof a least twanalemembers.

In Commissioner of Income Tax v. Gomedalli Lakshminaradlyare was a joint family consistiraf

a father and Isiwife and a son and his wife, the son being the present assessee. On tbEfdtagh
the Question raiseid whether the assessiao be assessed as an individualas a membeof the
joint Hindu family, It was held that the son's right over thepprty is not absolute because two
femalesin the family has righbf maintenancén the property, therefore the incornéthe assessee
shouldbetaxed as the incoms a Hindu undividedamily.
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In Anantv. Shankait was held thabn the de&h of a sole surviving coparcener, a Hindu Joint Family
is not finally terminated sdéong asit is possible in naturer law to add amale member to it. Thus
there can alsbeajoint family where there are widovamly.

a. Mitakshara and Dayabhaga

MITAKSHARA SCHOOL:

The Mitakshara School exists throughout India exaefhie Stateof Bengal and Assam. The Yagna
Valkya Smriti was commentedn by Vigneshwara under the title Mitakshara. The followefs
Mitakshara are grouped together under the Mitakshara Schbialkshara schoois basedon the
codeof yagnavalkya commented by vigneshwara, a great thinker and a law maker from Gulbarga,
Karnataka. The Inheritancis basedon the principle or propinquity i.e. the nearesh blood
relationship will get the propsr. The schoolis followed throughout India except Bengal state.
Sapinda relationshijs of blood. The right to Hindu joint family propertg by birth. So, a son
immediately after birth gets a right to the property. The systérdevolution of propertyis by
survivorship. The sharef co-parceneiin the joint family propertyis not definiteor ascertainable, as
their shares are fluctuating with births and deathghe ceparceners. The eparcener has no
absolute right to transfer his shaire the joint family property, as his shars not definite or
ascertainable.

Women could never become a-garcener. But, the amendment to Hindu SucessionoA2005
empowered the wometo become a carcener like a male ancestral property. A major change
enacteddue to western influence. The widaf a deceased eparcener cannot enforce partitioh
her husban@ share against hisothers.

There are four SuBchools under the Mitakshasahool:
i. DRAVIDIAN SCHOOL OF THOUGHT : (MADRASSCHOOL)

It existsin South India. In the cas# adoption by a widowt has a peculiar custom that the consent
of the sapindas was necessary for a valid adoptid@ap{ndadi bloodrelation)

Collector of Madura vs. Mootoo Ramalinga SethupdfRgmnad case): The zamindsr Ramnad

died without sons anoh such a condition, the zamindari would have escheated to the Government,
the widow Rani Parvatha vardhani made an adomti@nson, with the consenf the sapindasf her
husband.

But on the deatlof the widow, the Colletor of Madhura notified that the Zamindari would escheat to
the State. The adopted son brought a suit for declaaitive validityof the adoption. It was a
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guestion whether a widow can make a valid adoption without her husbamtsent but his sapinga
consent.

The Privy Council, after tracing the evolutiof the various Schoolsf Hindu law, held that Hindu
law shouldbe administered from clear proaff usage which will outweigh the written teaf law.
Basedon the Smriti handrika and Prasara Madhviya, the Privy Council concludedirthtite
Dravida Schooljn the absensef authority from the husband, a widow may adopt a son with the
assendf hiskindred.

li. MAHARASHTRA SCHOOL: (BOMBAY SCHOOL OFTHOUGHT)

It exists in Bombay (Mumbai), from the above four bases, there are two more bases. They are
Vyavakara, Mayukha and Nimaya Sindhu. The Bombay school has got an entirefweligious
and Civillaws.

lii. BANARAS SCHOOL OFTHOUGHT:
It existsin Orissa and Bihar. This a modified Mitakshara School.
Iv. MITHILA SCHOOL OFTHOUGHT:

It existsin Uttar Pradesh near the Jamuna river areas. Apart from the above schools, there are four
more schools which are now existent today. They are Vyavakara, Mayukha Nimaya and Sindhu
Saools.

DAYABHAGA SCHOOL OFTHOUGHT

It existsin Bengal and Assam only. The Yagna Valkya smsittommentedon by Jimootavagana
under the title Dayabhaga. It has subschool. It differs from Mistakshara Schoaoh many
respects. Dayabhaga Schaslbasedon the codeof yagnavalkya commented by Jimutuvahana,
Inheritanceis basedon the principleof spiritual benefit. It arises by pinda offering i.e. ricell
offering to deceased ancestors. This schiedbllowed in Bengal state only. Sapinda relatignby
panda offerings. The right to Hindu joint family propeigyiot by birth but onlyon the deatlof the
father. The systerof devolutionof propertyis by inheritance. The legal heirs (sons) have definite
shares after the deatl the father. Each brother has ownership over a definite fracfidhe joint
family property and so can transfer his share. The widow has a right to succeed to dsusharel
and enforce partitionf there areno maledescendants. On the death the huslnd the widow
becomes a cparcener with other brotheo$ the husband. She can enforce partibbimer share.
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Coparcenary

A Hindu coparcenarys a much narrower body that the joint family. It includes only those persons
who acquire by Isth an interesin the jointor coparcenary property. These are the sons, grandsons
and greagrandson®f the holderof the joint property for the time being other words, the three
generations next to the holdarunbrokermaledescent.

Ancestral prpertyis a specie®f coparcenary property. As stated abdva Hindu inherits property

from his fatherjt becomes ancestral his hands as regards his son. In such a dasesaid that the

son becomes a coparcener with the father as regards thextprep inherited, and the coparcenary
consistsof the father and the son. However, this does not mean that coparcenary can coneist only
the father and his sons.idtnot only the sons but also the grandsons and great grandsons who acquire
an interesby birth in the coparcenary property. Coparcenary begins with a common male ancestor
with his lineal descendaniis the maleline within four degrees counting from and inclusofesuch
ancestor. The Mitakshara conceptoparcenary is basexh the notionof son's birth rightn the joint

family property.

Though every coparcenary must have a common ancestor to starit vgithot to be supposed that
every extant coparcenaiylimited to four degrees from the common ancestor. When a meshlaer

joint family is removed more than four degrees from the last holder, he cannot demand a partition,
and thereforéne isnot a coparcenar. On the death, howewéthe last holderhe would become a
memberof the coparcenary, tiewas fifth in descent from him and wouldoe entitledto a shareon
partition, unless his father, grandfather and ggeahdfather had all predeceased the last holder.
Whenever a breaéf more than three degrees occurs between any hotdeoperty and the person

who claimsto enter the coparcenary after his death the line ceasdbat direction and the
survivorshipis confinedto those collaterals and descendants who are withitintiteof four degrees.

In Ceylonr AttorneyGeneral of Ceylon v. A. R. Arunachalam Chetitase afather and his son
constituted goint family governed by Mitakshara Schaafl Hindu Law. The father and the son were
domiciledin India and had trading and other interastdndia. The undivided son died and father
became the sole surviving coparceirea Hindu Undivided familyto which a numbeof female
members belonged. In this the court said that the widowise family including the widovof the
predeceased son had the power to introduce copardentes family by adoption and that power
was exercised after the deatfson.

In Gowli Buddanna v. Commissioner of Inceirex, Mysore a family consistingf father, his wife,

his two unmarried daughters and his adopted son. After the ofefatiher question ariseghethethe

sole male surviving coparcenefrthe Hindu joint family, his widowed mother and sisters constitute a
Hindu undivided family within the meaningf the Income tax Act? In this cagewas held by the
court propertyof a joint family doesnot ceaseto belongto the family merelybecausehe family is



wsTITre
y
43010'"\,,@

FAIRFIELD

“armpier® Institute of Management & Technology
mm Managed by ‘The Fairfield Foundation”
150 9001:2008 & 14001:2004 ( Affiliated to GGSIP University, New Delhi )

represented by a single coparcener who possesses rights which amobpwregrerty may possess.
The property which yielded the income originally belontged Hindu undividedamily.

In Moro Vishvanath v. Ganesh Vithplaintiffs and defendants are descendarfitene Udhav. The
defendants are all fourth descent from him. The plaintiffs, however are, some fifth, and others sixth
in descent from him. The question, however, whethauraghg thento be undivided, the plaintiffs

are entitledo sue at all for a partition according Hindu Law,is oneof considerable importance and
difficulty. It was urged that Plaintiffs cannot claim from the defendants any partfigomoperty
descendd from that common ancestor. It wesdthat upon a consideratiar a the authorities cited,

it seemdo methatit would be difficult to uphold the appellants’ contention that a partition could not,
in any casdedemanded by descendanfsa common acestor, more than four degrees remowad,
property originally descended framm.

Suppose a coparcenary consisted originafhA, B, C, D, E, F, G and H, with A as the common
ancestor. Suppose A dies first, then B, then C, then D, and then E, anchidgmati@n a son |, and H
has a son J and J has a Bor©On E's death the coparcenary will consitF,G,H,1,J andK. Suppose
that G,H and J die one after another , and the only survofdtse joint family are F,I and&. Are |
and K coparceners with F? Yes, thouggfifth in descent fromA, and Kis sixthin descent fromA.
The reasons that eitherof them can demand a partitiasf the family property from Here the
coparcenary consistd three Collaterals, namely, BhdK.

The essencef a coparcenary under Mitakshara laswnity of ownership. The ownershipf the
coparcenary propertys in the whole bodyof coparceners. Accordingp the true notionof an
undivided family governed by Mitakshara lamg individual menberof that family, whilstit remains
undivided, can predicatef the joint and undivided property, that he, that particular member, has a
definite share. His interes& a fluctuating interest, capabié being enlarged by deathsthe family,

and lialle to be diminished by birthsn family. It is only on partition that he becomes entitlénla
definite share. The most appropriate telandescribe the interesif a coparcenem coparcenary
propertyis 'undivided coparcenary interedf'.a Mitakshara aparcener dies immediateby his death

his interest devolvesn the survivingcoparceners.

The Supreme Court has summarized the position and observed that the coparcenaryipragerty
in collective ownership by all the coparcenensa quasicorporate capacity. The incidentd
coparcenargre:

1 The lineal male descendamta person upto the third generation, acqaoindirth ownershign the
ancestral propertiesf suchperson;

2 such descendants can at any time work out their righésking forpartition;
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3 till partition each member has got ownership extending over the entire property conjointly
enjoymentf the propertiess common;

4 as a resulbf such ceownership the possession and enjoynoéibe propertiesscommon;

5 no alienationof the propertyis possible unlesg is for necessity, without the concurrenckthe
coparcenerand

6 the interesbf a deceased member passes$is death to the survivirgpparceners.

Every coparcener and every other memitfethe joint family has a righof maintenance outf the
joint family property. The righof maintenance subsists through the bfethe member séong as
family remains joint. No female cdrea coparcener under Mitakshara law. Even wife, thoughisshe
entited tomaintenance.

Difference between Joint Hindu Family aBdparcener

1 In order to constitute a Joint Hindu family the existenteany kind of propertyis not required
whereasn Coparcenary there exists a ancegiraperty.

2 Joint Hindu families consigif male and female membeo$ a family whereasn Coparcenary no
female can be eoparcener.

3 Coparcenars are membaefsthe Joint Hindu Family whereas all the memh#rdoint Hindu family
are notCoparcenars.

Dayabhaga Schooln Coparcenar and Joint Hin&amily:

According to the Dayabhadaw, the sons do not acquire any interest by himtancestral property.
Their rights arise for the first timen the father's death. On the death they take sfite property as

if left by him, whether separate or ancestral, as heirs and not by survivorship. Since the sons do not
take any interesn ancestral propertin their father's lifetime, there cdme no coparcenaryn the
strict sensef the word between a father and sons atiogrto the Dayabhaga law. The fatheain
disposeof ancestral property, whether movaloleimmovable by sale, gift, wilbr otherwisein the
same way as he can dispadénis separate property. Since sons do not acquire any interest bip birth
ancestralproperty, they cannot demand a partitminsuch property from the father. A coparcenary
under the Dayabhaga law could thus consfstiales as well as females. Every coparcenar takes a
defined sharén the property, antie isownerof that share. It doesot fluctuate with birth and deaths

in family.
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b. Formation and Incident under the coparcenary property under Dayabhaga
and Mitakshara

Co parcenary The systenof copartionary

Formationof Mitakshara coparcenaryA single person cannot fora coparcenary. There should be
at least two male membets constitute it. Like a Hindu joint family, the presermiea senior most
male members a must to start a coparcenary. A minimofitwo members are requiréd start and
to continue a coparcenary. Moreover, the relatidnfather and sons essential for starting a
coparcenary. For example, a Hindu male obtains a share at affpradition from his father and then
gets married. Till the sors born, he isthe sole malein this family, buthe alone will not form a
coparcenary. On the birtbf his son, a coparcenary comprisiafyhim and his son, will come into
existence. When this son gets married, and aisbarnto him, the coparcenary will comprise the
father F, his son S, and his grandS#.

S
SS

When a coparcenarig started, the senior moshale member, with his son, thas, lineal male
descendant, till four generations (inclusofenim) of maleline will form a coparcenaryif thereis a
lineal male descendairt the fifth generationhewill be the membeof the joint family, but will not
bea coparcener d® isremoved from the senior masialemember by more than fogenerations.

When all the coparceners die, leaving behind onlyadrieem, the surviving coparcenisrcalled the
sole surviving coparcener. As a minimafitwo male members are requiredform a coparcenary, a
sole surviving coparcener cannot form a coparcenary aiinby

Why is coparcenary limited? The coparcenarimited to three generationsf lineal male decadence

of the last holdeof the property owner. According to the tenetddinduism, only descendants up to

three generations can offer spiritual ministratitmghe common ancestor. Besides, only mabas we
coparceners because the females invariably leave the father's house and assume domestic duties as
they entein the husbandsome.

Unmarried women, until 1956 only had the rigift maintenance from the joint property, which
included only the marriagexpenses. The 1937 legislation allowed a widomdweinto the shoesf

her deceased husband and inherit his share. However, she does NOT become a copatbénhary
joint property.

Doctrineof revertioners: Hindu Succession Act, 1956or the firsttime, the widow got full rights in
her husband's property S. @fithe Act 2005 Actdaughters, by birth, got coparcenaghts.
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Women as coparcenary: Under Mitakshara coparcenary, women da;coparceners. A wife,
under Hindulaw, has a right of maintenance oubf her husband's property. Yshe isnot a

coparcener with him. Even a widow succeedimgper deceased husband's sharthe joint family,

under the Hindu Woméa (right to property) Act, 193Ts not acoparcenary.

Unity of possession and community interest- Oneof the basic featuresf coparcenarys unity of
possession, and commundy interest. All the coparceners jointly own the coparcenary property and

till a partition takes place, and their shares are specifically demaroatede can claim ownership

over any specific itenof the coparcenary property. The proceetiandivided famly are enjoyed by

its members as till a partition takes place, they hold everything jointly. Coparcenary property suggests
ownership by one group collectively, and enjoyment and possessiitrby not only this group
exclusively, but by the joint family embers who are outside tigisoup.

Doctrine of survivorship- The share®f the coparceners are not specific and are subject to change
with the births and deatltf the coparcener# the family. Under the traditionalr the classical law,

on the deathof the coparcenein a joint family, his interesin the family propertyis immediately
taken by those coparceners who survive him, and Halsaves nothing behind oof his interesin

the coparcenary property for his female dependants. This phenonserahed the doctrineof
survivorship. On birthhetakes an interest, enjoytsduring his life time, but leaves nothing for his
female dependantsn his death. In Dayabhaga system, amentitledto succeed the property after
the deattof themaleholder. Till then,he isjust anheir.

Notional Partitioni The 1956 Act brought some changeshe coparcener system. Notional partition
was taken into consideratida compute and demarcate the shares. i.e. Father and 2 sons 1/3rd each,
though not specifigt asto what the specific exact divisias

Commencementof coparcenaryi One of the primary differences between Mitakshara and
Dayabhaga Laws the commencemerdr the startingof coparcenary itself. Under the Mitakshara

law, the starting poindf the coparcenaris the birthof the sonin the familyof a person, who after
inheriting the property from his father, or paternal grandfatbematernal greagrandfatheror
obtaining propertyon partition holdit as a sole surviving coparcener. For eglamin a coparcenary
consistingof a father F, and his two sons A and B, A demands a partition, takes his share and then
gets married, when a saborn tohim, hewill form a coparcenary with his son. Thus, the botfra

sonis the starting poinor reviving pointof Mitaksharacoparcenary.

In complete contrast to it, under the Dayabhaga Law, the fathEmgas he isalive, holds the
property as a soler exclusive ownepf it. On his deathif he issurvived by two or more sons, they
inherit the prperty, and form a coparcenary.idtthe deathof the father that becomes the starting
point of the formatiornof coparcenary, under the Dayabhbagw.
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Notional Partitioni It was generally felt that radical reform was requiredViitakshara Lawof
coparcenary and that where ookthe coparceners died, was necessary tham respectof his
undivided interesin the coparcenary property, there shoblkeequal distributionof that share
between his male and female heirs, and paerly between his son and daughter. The Hindu
Womerts (Right to Property) Act, 1937 conferred new rigitidhe widowsofcoparceners.

The initial partof section 6of the 1956 Act does not interfere with the special rigithose who are
memberof Mitakshara coparcenary, except to the extentitis@emso ensure the female heirs and
daughteds son, specifieth Class lof the schedule, a shairethe interesbf a coparcenen the event

of his death by introducing the concegifta notional partibn immediately before his death, and
carving out his shar@n the coparcenary property, af that date. The section proceeds first by
making provision for the retentioof the rightof survivorship and then engrafts that rule the
important qualificatbn enacted by the provision. The proviso operates only where the deceased has
left surviving him a daughtés son,or any female heir specifiad Class lof theschedule.

lllustrationsi A and his son B are membeyta Mitakshara coparcenary. A dies intestate. Surviving
him is his only son B. His undivided interest the coparcenary property will devolve uponbi
survivorship as clearly envisagetthe initial partof the section and not Isyccession.

A and his sos B and C are memben$ a Mitakshara coparcenary. A dies intestat#958. Surviving
him is his widow Al and his two sons. B and C continteebe membersof the joint family. A%
undivided interesin the coparcenery property will not devolve by survefop upon B and C, but
will devolve by succession upon Al, B, ad

The amending aadf 2005is an attempt to remove the discrimination as containgtie amended
section 6of the Hindu Succession Act, 1988/ giving equal rightsto daughtersin the Hindu
mitakshara coparcenery property as the sons have. Simultaneously, sectntl23 Act, as
disentitles the female heio ask for partitionn respecof dwelling house wholly occupied by a joint
family, until a male heir chooses to divide their resipecshares therein, has been amended by the
amending Acbf 2005.As a result, the disabilitiesf female heirs were removed. This great step and
is the producof 174th reporbf the Law Commissionf India.

If P dies, leaving behind a mother M, and two sons A and B, and three daughters, E, F, G, how would
the property devolve? 1/6th eachlf P dies, leaving behind a mother M, and a son S, and two
daughters B and D, how would the property devdhi¢dth eab? P dies, leaving behind a wid,

and his mother M, and his two sons, A and B/4th each. P dies, leaving behind his mother M, and

his two widows A and B, and a son 3/3rd, 1/6th, 1/6th, and 1/3rd resp. P dies, leaving behind a
son A and a daugét B of a predeceased SS, and two sons C, E and a dauglutea predeceased
daughterD. Triple successionP dies, leavingbehindhis two widows A andB, his motherM, two
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widows C and D and a son® a predeceased son and two daughters E and F and a edraG
predeceasedaughter.

Under the old Hindu law, conversion by a Hindu to another religion was a disqualification, which
was removed by the Caste Disabilities Removal Act, 1850. Under the Autersmon does not
disqualify anheir from inheriting the propertyf the intestate, but descendawtsa convert are
disqualified from inheriting thentestate.

Thus, the childrewf the convert and descendantghe children are disqualified, bifitat the timeof
deathof the intestate, any orad themis a Hindu,he isnot disqualified. Successida the propertyof

a convertis regulated by the personal law applicalbbethe convert after his conversion. The
provisionof S. 26 may be explained by soithgstrations:

An intestate dies leaving behind two sons A and B, and a grandson SS, froubeagased son, who
had converted to Islam before SS was birrhim. SSis disqualified, and the entire properiy
inherited by A and.

P had three sons, B, and C. C converted to Christianiy 1.1.1979. P diedn 1.1.1982. C will get
the property (CDRA) P had three soAsB and C. A son R was born todf 1.1.1976. On 1.1.1978,
C converted to Islam. On 1.1.1979, after his conversion, S, a daughteoméas him. C diedon
1.1.1980. P diesn1.3.1982.

Agnatesi A personis saidto bean agnat®f anotheiif the two are related by blood, or adoptmmly
through males. S. 8f the Hindu Succession Act, 1956 does giot the list of agnatespr state the
order in which they are entitled to succeed, but S.df2the HSA lays down certain rulesf
preference, which are determinatioé order of succession among agnates, and Sla¥8 down
certain rules for determining that order by computatbrdegrees, botlof ascent and descent. In
accordance with the rules laid downS. 12, agnates and cognates may conveniésttiivided into
the following subcategoriew grades:

Agnates: Agnates who are descendanihey are related to the intestate tny degreeof ascent.
Such, for instance, are gBnsords sors son, and sd@r soris sors daughter. Agnates who are
ascendant$ They are related to the intestate only by degodesscent andho degreesf descent.
Such, for instance, are fatli@fatheés father and fathés fatheésmother.

Agnates who are collateralsThey are related to the intestate by degrees, ddctiscent and descent,
such, for instance, are fat@brothe@s son, and fathé brothe@sdaughter.

Cognate$ A personis saidto bea cognatef anotherif the two are related by bload adoption, but
not wholly through males. They mae related through oner more females. Thus, a motiar
brotheits son and brothé& daughteis daughter are cognates. The three categofriesgnatsare:
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Cognates who are descendantSuch, for instance are ssndaughte®s sors son, and daught@r
sords sof@s son.

Cognates who are ascendantSuch for instance, are fatl@@motheés father, and mothés fatheés
father.

Cognates who are collateralsThey are related to the intestate by degrees, bbthscent and
descent. Such, for instance, are Fa#hsistets son and Mothé brothe@sson.

Computationof degreed Application of the rulesof preference governing ordef succession laid
downin S. 12 involves computationf the degree®f relationship between the intestate and his
agnatesor cognates. That relationship to be reckoned from the intestate to the hairterms of
degrees withte propositus (intestate) as the starting point. Tieer® rule of discriminationor
preference between male and female heirs, and batleand female relatives by bloat adoption
are treated equally. The computatioh degreesof ascentor descentis to be so madethat it is
inclusiveof the intestate. The relationship mbstreckoned from the propositus to the hamirterms

of degrees with the propositus as the terminus aquo (S. 13(ii). The otherthadeevery generation
constitutes a degree, either ascendindescending (.3(iii).

Rulesof preferencd The orderof succession among agnat@scognatess governed by three rules
of preferencelaid downin S. 12, which are commoto both the categries of heirs. In order to
determine whichof the two or more claimants the categoryf agnatesor of cognates, recourse
mustbetakento rule 1 and 2, laid dowim S. 12, and initiallyto rule 1. When one competing heir is
not entitledto bepreferredto the other under ruledr 2, they take simultaneously, under R8le

Rule 17 This ruleis pivotal and enacts thabf two heirs, the one who has fewar no degreesof
ascentis preferred. lllustratiori If the two competing heirs are two collateegnates, that is,
brotheits sorés daughter, (fathé& soris sors daughter), ant) paternal unclé son (fathdés fathets
sorts son). The former, who has only 2 degrekeascentjs to be preferredto the latter that has three
degree®f ascent.

Rule 21 This rule enacts that where the numbédegreesf ascentis the same, the one who has
fewer or no degreesof descentis preferred. lllustratiori The competing heirs are two collateral
agnates, a) broth@r sords daughter (fathés sords soris daugher), andb) brothefs soris soris
daughter (fathés soris soris soris daughter). Again, the formerto be preferred, because spite

of having two degreesf ascent, each, the former has only three degrkedescent compare the
latterds .

Rule 37 This rule enacts that where neither heir is entittelde preferred, under rule ar two, they
take simultaneously. lllustratidnThe competing heirs are two agnates, afsearis soris son, and

b) sorts sords soris daughter. There am® degeesof ascent, and the numbef degree®f descents
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the saman caseof both, and both stanoh the same degreef descent. Therefore, neither heir is
entitled to be preferred. lllustration 2 The competing heirs are two cognates, a)gtiéets soris
son, andb) sors daughtds son. The positioms similar, to thatof illustration 1 and they take
simultaneously.

Propertyof a female Hinduo be her absolute property (S. b4 HSA, 1956) prior to the coming into
force of this Act, awomarts ownershipof property was hedgenh by certain delimitation®n her
right of disposal and alson her testamentary powen respectof that property. The restrictions
imposed by Hindu Lawn the proprietary rights of a woman dependeder statugs a maiden, as a
married woman, and as a widow. The rule laid dawBSubsection 1 has very wide and extensive
application, and the act overrides the old lamvthe subjecf Stridhanain respectof all property
possessed by a female, whether acquiretidsybeforeor after the commencement the Act, and
this section declares that all such property shakeld by her as full owner. The Act confers full
heritable capacitpn the female heir, and this section dispenses with the traditional limitatmotfe
powersof a female Hinduo holdand transmiproperty.

The word acquiredh subsection 1s to begiven the widest possible meaning, and the interpretation
of the expressiodpossesseilin the initial partof the section appears to have been eeditely used

by the legislature. The Supreme Court expresiethe contexiof property, possessed by a female
Hindu, flobviously mean that the property migt inpossessiomf the female concerned at the date
of the commencememtf the Acb. The possession might have the either aaiuabnstructiveor in

any form recognized baw.

The word@ossessdilis usedin this sectionin a broad sense, and as pointed out by the Supreme
Court, it meansfithe stateof owing or having in oné hand allpowen. It did not mean actual,
physical possessioor personal occupationf the property by the female, but maybe possession
law.

Inheritance, how tbeallotted among sharers (Hankiiv)
The sharers receive their respective shares accordingfultveing rules:

Fatheri When theras a childor child of a son, how low so ever, the father takes 1/6th. But, where
thereis a child,or child of a son, how low so ever, the father inherits Esalue.

True Grandfather (from the fatl@srside, i.efatheis father)i Grandfather can never take any share
where theras father , but where thelie nofather , but therés a child,or child of a son, how low so
ever, the true grandfather takigéth.

Husbandi takes 1/4thof his wifeGs estate, where thee are childrengr child of a son, how low so
ever, and a moiety, tha, half when there are nomé the aboveelations.
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Widowi The widow takes 1/8thf her husban@® estate, where thei®a child,or child of a son HLS,
and a fourth whre there are none. In casfatwo or more wives, the shaienot increased. The wives
divide the share equally amongstmselves.

Motheri Mother, when ceexisting with the childpr the proposituspr a childof a son HLS or two

or more brothers or sisters, whetHatl, consanguineor uterine, takes 1/6th. Where there a
children, nor sortschildren, and only one brother sister, the mother will take one third with the
widow,

True grandmothei Grandmothers, both maternal apdternal can never take any shafethe
property, when theré a mother nor can paternal grandmothers inherit when thexefather, or
nearer truggrandmother, either paternal maternal or an intermediateue-grandfather. The shacd

a maternal gindmotheiis one sixth, and the same share belotagthe paternal grandmother. The
shareis not increaseth caseof two or more truegrandmothers.

Daughteri When therels noson, and therés only one daughtershetakes a moiety (halbf the
property @ a legal share). Where thesenoson, and twar more daughters, they together take 2/3rd

of property.If a daughter c@xists with a son, she inherits as a residuary, the son getting twice than
thatof thedaughter.

Sorts daughtei Where only one ando child or sorts sonor other lineal male descendashegets
half. B) When twoor more, andno child or sorts sonspor other lineal male descendants, she takes
two-third. C) When coexisting with one daughter ammison, or so& son,or other lineal mad
descendanshegetsonesixth.

Uterine brother When twoor more, they take onthird provided therés no child or child of a son,
HLS, or father, or true grandfather Uterine sistéfrhe uterine sister takekke the uterine brother.
Full sister, wiere only one ando child, childof a son HLSor father,or true grandfather, or daughter
or sorts daughter, or full brotheshetakes half, but when twor more, they jointly take two thirdf
the inheritance. With the full brotheshebecomes eaesiduay.

Manu Smritit Manué law (not written by him, but an anonymous person). Yagnavalkya Narada
(Nepali saint, not the one who saitarayana narayafja Therefore, mitakshara was a commentary
written on Yagnavalkya, which became the lawthe wholeof India, except Bengal, parts Bihar,

and Orissa. DayabhagaDigeston Hindu Law, written by Saint Jimut Vahan. Coparcenary property
is never inherited, but always goes by doctrofesurvivorship. Survivorship In a coparcenary,
whoever survives, takdabe property. Testamentary dispositiohthe coparcenary property was not
allowed by the classical law. Survivorship canhetapplied to separate property; property after
partition. Anything acquired with the hetjoint family funds takes the enacterof joint family
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property. lllustratiori A person uses joint family funds to improve upon his personal property. The
latter assumes the charaadéjoint family, if the funds were not taken with the intentmfraloan.

Hindu Gansof Learning Act, 1930: If a persads educated ouof joint family property, his salary is
separate property (before this Act, there was afl@onfusion over the issue, and the cantone
occasion, even held that the salsryint property).

Thefirst legislative inroadn the classical conceif coparcenary camia@ 1937. This enactment was

to improve the right®f those who became membaefsa joint family by marriage. It was found out

that even though women were entitkedmaintenance oudf the coparcenary properti,was seen

that the surviving coparceners were quitkaking the property, but did not provide maintenarce.

order to deal with this problem, the legislature came up with the H W Rt to property Act, saying that
the widow woull step into the shoesf the deceased coparcener, and hold that property till their
death. This was only for those who entered the family by marriage (and not daughters). This implied
that the applicationf doctrineof survivorshipwasputon hold and pogponed as long as the widows
were alive (oremarried).

Hindu Succession Act, 1956Under this Act, several inroads were made into the classical carfcept
coparcenaryln case the coparcener wantednake a testamentary dispositiohhis share, he was
allowedto do so. Before this Act, a coparcener had to ask for a partition beém®uld testamentary
disposeoff his share. Therefore, the undivided share couldadtsposedff before the partitionS.

30 of the HSA provided for such dispositioti.any member died as past Mitakshara undivided
coparcenary, his shane the undivided property would go by intestate succession under the act, and
not by survivorshipif he left behind any female heirs, specifiedClass lof the schedule. Lawsf
inheritance would apply to such property, andswtivorship.

In Kerala, the entire concept joint family was abolisheth197576.

In Andhra Pradesh, unmarried daughters were introduced as coparireh@gs.
In Tamil Nadu, an identical Act was pas$ed989.

Maharashtra and Tamil Nadu followed snit994.

Hindu Succession (Amendment) Act, 2Q0baughtersmadecoparceners.

No applicationof doctrineof survivorship for Hindu Male Coparceners. Survivorship has expressly
been retained for female coparceners. Therefbeefemale coparcener dietwas ensured that the
property would nogoto her husband, but back to the coparcemengr fatheés home
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In classical law, at the timef partition, the women who had entered the family, by marriage were
entitledto get an equal share. However, this was the casedrotilg three sutlschoolsof Mitakshara,
i.e. Benares, Mithila, and Bombaw. the Dravida School, this was radtowed.

Eachof them takes the property as their separate property. Theriéiara,family of Father, Mother,
and three sondn caseof partition, father and mother [2] will take 1/5th each as their separate

propety.
Indian Succession Ac1925:
Originally passedh 1865, and consolidated 1925.

Majority of the Christian Population (except Goa, Daman & Diu etc.) All those persons who marry
under SMA, and the propertf the issueof such marriage, except tomdlus after 1976 (afténdira
Gandhi v. Maneka Gandhi) 1976 Two Hindus marrying under SMA, successitmntheir issues,

shall NOT be governed by the ISAISA is basedon Roman and English principleH. a manor a
woman dies, the scheme does not changethe sexof the intestatés irrelevant. No recognitionf

joint family property; only separate property recognized. No discrimination b/w agnates and
cognates. The following ordef preferences followed.

(i) Father.
(i) Mother, Brother, Sister.
(i) Kindredi grandparents and their children up to the|2rdl.

No difference b/w half blood, fulblood and uterine relations. However, illegitimate children are not
recognized (S100).

General Commerit In caseof succession, one has to see from thepetiveof the deceasetd see
which law will apply, and not from the poiof view of theheir.

MUSLIM LAW i Residuarie§ Muslim Law Class 2 Agnatic heirs (residuar@sasabat) Agnatic
heirsin preferences generally used to the misleadibgrm desiduarie® Residue andresiduary
gives an impression that whit left of the property after the shaté Class | heirs are satisfied,
accordingto their specification, buit is not true because the bubk the property remains as residue.
This important class belongs son, father (in few cases), brother, paternal uncle, etc., who are
importantmalerelations and expected to gabre.

Classificationof these heirss recognitionsof Prelslamic customs, an@lass lis given preference,
owing to the respecin Koran. Else, the bullkf the property devolve® agnatic heirs, the persons
whose rights were always recognized by tribal.
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Classe®f agnatic heir§ Themaleheirsin thelist of residuaries, who are heins their own rights:
Son

This clasof residuaries derives their right from another. They are 4 females: Daugtiterrightof

son, The so daughter HLS as a residuanythe rightof sors son, HLS Full sisten the rightof

full brother, and consanguine sistier the right of consanguine brother. This class becomes a
residuary with otherg certain circumstances full sister, and consanguine sister, when they succeed
with daughters and s@daughterLS.

PARSI LAW OF SUCCESSION Division of intestaté property among widow, widower, children
and parents Legislative change and its effectSection 57 has been substituiadolaceof S. 51,
which was incorporateth the Statute by the Aatf 1939, by the amending Acif 1991 wef from
December 9, 1991. Accordinglin case a Parsi dying before 9th Dec, 198§, property shall be
distributedin accordance with the law at the tiroé his death. But the new law witle applicable
when the intestate diegn or after 9 dec, 291. Drastic changes have been madthe matterof
distributionof propertyof a Parsi intestate by the amending 8£1991.

The rightof the widoweris recognized for the first time. The dauglieshare shall nowe equalto
that of a son and widoveor widower as the case may be. Distributminshares under Sub sedsl
subject to the rule contained sub sec. 2. The rule enactiedclause Aof sub section 1, may be
conveniently explaineh the followingway:

Consider a situatioin which there are four children and a widow/widower. The widmwthe
widower as the case may be, and each child shall receive equal shares. Thos$,tleachn the
above case shall get 1/5ththeEstate.

Clause (b) deals with the manradrinheritance where theras nosurviving widowor widower. In

that event, the distribution shall meadeamong the childrein equal shares. Subsection {2the
distribution of sharesin accordance with sub sec (1), shall be varied when the intestate Parsi dies
leaving oneor both parentsin addition to childreror widow or widower and children. In that event,

the estatef the deceased shdie so divided that the parentd eachof the parents shall receive a
share equatb half of the sharefeach child.

Division of intestaté predeceased lineal descen@asharé the rule enactenh different clausesof
S. 53 provides how the intestéggredeceased lineal descen@ashare shall have bedistributed.
The principlein this regards thatif any child had predeceased intestate, the sifate child, which
such child would have taken, ife were alive at the timef the intestatés death shall be in
accordance with clauses (a), (b), ¢c}d).
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If the predeceased child wasansandhedied leaving widow and children, then his share dbell
dividedin accordance with &1(1A).

This clause deals with a case where thedeeeased lineal descendant was a daughter. Her share
shall go to her surviving children only. Her hustdahall not inherit fronher.

PARSI INTESTATE SUCCESSION

Relatives specifieth Part |, schedule Il are

Father andnother,

Brothers and sisters, and Lineal descendaingsichofthem,

Paternal and Materngtandparents,

Childrenof Paternabind maternalgrandparentandthe lineal descendantsf suchof them.
Paternal and Maternal grandparépisrents

Paternal and maternal grandparéptrenbchildren and the linealescendants.
Part Ilof Schedule Il (s55)

Father andnother,

Brothers andisters, and lineal descendants

Paternal and maternal grandparents

Childrenof paternal and maternél

Paternal

Paternal ané

Half brothers and sisters and their lineal descendants (not uterine) Watlbvegher or half brother
or sisteror halfsister

Law of Domicilei The domicileof a personis that placeor countryin which his habitations fixed
without any present intentioof shifting therefrom. Accordingto Halsbury, a persaas domicileis
that countryin which he has, or is deemedto have hispermanent home. Domicilss generally
identified with home, but whereas a person may havkBome,or more than one, the law requires
him to havea one and only domicile. Domicile may be acquirethree waysnamely
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By birth,
By choice,

By operationof law: A married woman acquires the domiaiieher husbandf they dor@ have the
same one. Nationality and domicile are the two terms which connote entirely different camtegpts
realmof private international law. A man may have onéarality and a different domicile; a man
may change his domicile without changing his nationality. Sub seaf @) 5of the ISA lays down
that succession to the immovabie India shallbe regulated by the lawf India, wherever such
person may have Hahe domicile at the timef his death. The terldmmovable propertyhas not
been definedn the Act. Accordingly, the definitiof immovable property as given the General
Clauses Act shalbbe taken for the purposef S. 5(1)of the Act. Immovable mperty includes land,
benefitsto arise outof land, and things attached to the easthpermanently fastened to anything
attached to th&arth.

Sub. llaysdown that Succession to the immovable propertyndia shallbe governed by the lawf
India. Thisis in conformity with the rule®f International law that successitmimmovable property
of an intestatas determined by the Lex Loci reisitae, thatby the lawof the land and not by the
domicile of theowner.

Sub (2)i Successiomo movables Theterm dnovable proepriyhas also not been definatthe Act.

In termsof the definition providedn the General Clauses Act, movable property means property
every description, except immovable property. Succession the movable profptreydeceased is
regulated by the lawf the countryjn which the deceased had his domicile at the tnkis death.
The suitsof movabless a domicileof the owner and accordingly, if a person whose domisifet

in India, dies leaving movable propein India, the administrationf that property and its application
isto beregulated by the lawf India. Lexdomicillee.

A has three children, John, Henry and Mary. John died, leaving four children, and Mary died leaving
behind one Aeft no child, bu left 8 grandchildren, and two childresf a deceased grandchildren.
8X1/9, 2X1/18 A has three children, John Mary and Henry. John dies leaving four children, and one
of Johrés children dies, leaving two children. Mary dies, leaving one child. A afteswaligs
intestate.

A dies intestate, survived by his mother and two brotbétde full-blood John and Henry, and a
sisterMary, by half blood. = 1/4th each. = &3.

A, the intestate leaves his mother, his brothers John and Henry, and also or# ehildceased
sister,Mary, and two childrerof George, a deceased brotbéthe half blood. 4X1/5tt£X1/10th.
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Hindu Lawi An intestate Hindu Female dies, leaving behind the following relations: (a) Son S, (b)
Daughter D, (c) Preeceasedaughteds two sons, P and Q, (d) Fideceased s@s two sonsA, B,

and a daughter DD, and (e), husband H.-$@&th , Daughted/5th, P,Q => 1/10th each, (d)
3X1/15th each, (e) 1/5tiAn intestate Hindu female dies, leaving behind the following relatia)
brother B, (b) two sisters, S and SS, (c)-&eeeased Brothé two sons, P and Q, (d) Rieceased
Sistes daughter D, (e) Stapother M, (f) Paternal Uncle U, and (g) Stepfather F. Paternal uncle,
and stepfather do not get anything. The resiLffith, distributed bgepresentation.

c.Karta of Joint Family: Position, Powers and privileges; Alienationof property
by Karta

Conceptof Kartain Hindu JointFamily

In a Hindu Joint Family, the Karta or Manager occupies a pivotal and uniquerptaeethereis no
comparable officeor institution in any other systenm the world. His officeis independenbf any
other and hence his positiatermed as sigeneris.

POSITION

Who canbea Karta?

Seniormost Male Member: The seniarost male membesf the familyis entitledto this position
andit is his right. His rightis not subject to any agreementany other understanding between the
coparceners. He maye aged, infirmor ailing, yetif he is still alive, thenhe shall be entitledo
Kartaship.

But once the Karta dies, the position passethe next seniemost male member;it may be the
uncle,or brotheror son.

Junior Male Member: By agreement between the coparceners, any junior male menti@meade
a by agreement between the coparceners, any joratemember can benadea Karta. In this case,
withdrawalof the coparcené consenis allowed at any poindftime.

Female Members as Karta: Regarding the isgemale membersf a family assming Kartaship,
there has been considerable amafndiscussionin the Supreme Coudf India as well as the High
Courts. The Nagpur High court once held that though a madhet a coparceneshecan be the
Karta in absenceof male members. But the $ueme Court reversed the Nagpur High Casurt
findingsin another judgment and declared thafemale member can assume Kartasti@atsoever.

To put an endo this controversyfew States namely, Kerala, Andhra Pradesh & Karnataka have
amended their suession laws so that equal rights are provittefémales as compared the males
in thefamily.
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CHARACTERISTICS OF A KARTA: Kartés positionis sui generisAs had been explained earlier,
his position/ office are independent and there comparable officén any systenin the world.

He has unlimited powers and even thobgtactson behalfof other memberdje isnot a partner or
agent.

He manages all the affaio$ the family and has widesprepdwers.

Ordinarily he is accountableto no one. The only exceptiortio this rule is if charges of
misappropriation, fraudr conversion are leveled agaihgn.

Heis not bound to save, economigeinvest. Thais to say thatheneed not invesh landif the land
prices are about to shoot up, and hence mis®wuaipportunities etc. He has the power to use the
resources asewishes, unless the above mentioned charges are leveled &gainst

He is not bound to pay incomef joint family in any fixed proprtion to other members. This means

that the Karta need not divide the income generated from the joint family property equally among the
family members. He can discriminate one member from anotheisarad bound to treat everyone
impartially. Only resposibility is that he hasto pay everyone something so that they can avail
themselve®f the basic necessities such as food, clothing, shelter, eduetation

Apart from all the unlimited powers that are bestowed upon the Kertdso has liabilities thrusin
him.

Kartads Liabilities: Karta haso maintain all the membexs the joint family properlylf thereis any
shortfallin his maintenance, then anfthe members can sue fomintenance.

He is responsible for marriagef all the unmarried membens the family. Special emphasis laid
with respect to daughtens this case.

In caseof any partition suit, the Karta h&s prepareaccounts.

He hado pay taxe®©n behalfofthe family.

Karta represents the famiity all matters including legal, religious and social matters.

Powersof Karta: The powersf a Karta are divided into twmarts:

Powerof Alienation: The most important case with respect to Kant@werof alienationis Rani v.
Shanta The Karta has very liited powers with respect to alienationthe joint family property. The

Karta can alienate the joint family property only with the consétihe coparceners. Alienatiaran
bedone only for thre@urposes:
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Legal Necessity: Theermflegalnecessitg has not been expressly definadany lawor judgment. It

is supposedo include all those things which are deemed necessary for the meaifliges family.
fiNecessity is to be understood, nan the sensef whatis absolutely indispensible, but what would
beregarded as proper and reasonalblé.is shown that familgs need was for a particular thing, and
if property was alienated for the satisfactmiithat particular need, thenis enough proof that there
wasa legalnecessity.

A few illustrative caseare:

a) Food, shelter andothing.

b) Marriage (second marriages are not considered arlegastsity).

c) Medicalcare.

d) Defenseof person accuseaf a crime (exception to this rulemurderof a familymember).
e) Payment®of debts, taxestc.

f) Performancef ceremonies (like marriaggrihapravesham).

g) Rentetc.

PRIVILEGES

Benefitof Estate: Karta, as a prudent manager, can do all those things whioliuateeranceof the
family advancement, to prevent probable losses, provided his acts are nobpspaygulativeor
visionary nature. Thiastclause means that the property cartretonverted into money just because
the propertys not yielding enougimcome.

Indispensable Dties: Thisterm implies the performancef those acts which are religious, pious
charitable. Examplesf indispensable duties are marriages, grihapravesham etc. In this casgdhere
requirement to differentiate between alienation made for indisplendaties and gifts for charitable
purposes. The difference lies the fact thatin the former case while discharging indispensable
duties, the Karta has unlimited powénsthe sense thate can alienate the entire property for that
purpose. Buin the caseof gifts for charitable purposes, only a small portion loaalienated.

Note: If the alienations not madefor anyof the three purposes, then the alienat®not void but
voidable at the instanad anycoparcener.

POWERS OF KARTA: These poweotd the Karta are almost absolute. There are nine powexis
and eaclof them has been dealt wiith brief below:

Powersof Management: lis an absolute power. The Karta may mismanagenay discriminate
between members drcannotbe questionedn such aspects. But the Karta cannot deny maintenance
and occupatiorof property to any member altogether. The chenkiis powersin this cases the
powerof fipartitiond vestedn thecoparcener.
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Right to Income: All incomesf the joint family property shoulbde brought to the Karta anitlis for
the Karta to allot funds to members and to look after their needs@uidements.

Right to Representation: The Karta represents the famdil matters legal, social and religious. His
acts are bindingn thefamily.

Powerof compromise: The Karta has the power to compromnis#l disputes relatingo the family
propertyor management. His acts are bindogthe membersf the family; butin caseof a minor,it

hasto beapproved by the court under O.32, Rule 7, CPC. The compromise made by the Karta can be
challengedn court by anyof the coparceners onbn the grouncbf malafide.

Power to refer a dispute to Arbitration: The Karta haspihweer to refer any dispute with respect to
family propertyor management to an arbitration council and the decisibmdingon thefamily.

Powerof Acknowledgement: The Karta can acknowledge any debt due to the fampisy interest
on a debtor make part or full paymertf principal etc. But the Karta ham power to acknowledge a
time-barreddebt.

Power to Contract Debts: The Karta has implied authority to contract debts and pledge the credit and
propertyof the family. His decisiofis bindingon the membersfthe joint family.

Loan on Promissory Note: When the Karta takes a loan for family purposes and executes a
promissory note, and then the other members may be sued as well even if they are nod fagties
note. But the members are liald the extenof their shares whereas the Kagg@ersonally liableon
thenote.

Power to entemto Contracts: The Karta has the power to enter into contracts which are baming
thefamily.

Burdenof Proof: If the alienationis challengedn courtof law, thenit is for the alienee to show that
there was a legal necessity. In efféethasto show twoaspects:

a) Proofof actuainecessity.

b) Proof thathe made a bonafide enquiries about the existeridegal necessity and thae did all
thatreasonabléo satisfyhimselfof the existenceof the necessity.

Thus this presentation has discussed all the important aspects with respect o &goiat Hindu
family, viz., who carbea Karta, the characteristics, liabilities, powers and finakéylurderof proof
in caseof achallenge.
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d. Debtsi Doctrine of pious obligation and antecedendebts

The DOCTRINE OF PIOUS OBLIGATIONs not basedn any necessity for the protection third

but is basedon the pious obligatiorof the sondo see their fathé debts paid(Sat Narain v. Sri

Kishen Das, 63 LA. 384: A. I.R. 1936 P.C. 27He doctrineof pious obligation under which sons

are held liableo discharge their fathé debtds based solelpnr e | i gi ous consi dAer at

It is thought thatif a persots debts are not paid ahe diesin a stateof indebtedness, his soul may
have to face evil consequences, aritdis the duty of his sonsto save him from suchevil
consequences. The basikthe doctrineis thus spiritual and its sole objeist to confer spiritual
benefiton thefather.

It is not intendedn any sense for the benebf the creditor. The doctrine inevitable postulates that
the fathe@s debts whictit is the pious obligatioof the songo repay must nobeavyavaharikalf the
debts are not vyavahrikay are avyavaharika, the doctrimé pious obligation canndbe invoked.
(Luhar Amrit Lai Naggi V. Doshi Jayantilal Jethlal, A.l.R. 1960 S&z2).

The doctrineof pious obligation applies (or the liabilitft he sons to pay father6
the life time as well as the deaththe fatherMuniswami v. Kuitty, A.l.R. 1933 Mad. 708 and Thadi
Murali Mohan Reddv. Medapati Gangaraju, 197 I.C. 199: A.I.R941 Mad. 77ZF.B.)].

The creditors can proceed against the entire joint family properly for the adetite father
(grandfather and great grandfather included) during his life time and after his death provided that debt
is not tainted with illegalityor immorality. If the debtis so tainted theres nol i a b ankhdadn they

son for its payment. It should, howevbkenoted that the son canno¢sued alone during the fatlier
life-time.

The Vanniya Tamil Christaingf Chitur Taluk are governed by theitislkshara Schoadf Hindu law
in regardto inheritance and succession. The sdra memberof such community gets by birth an
interestin ancestral property owned by the father. The doctinpious obligation applied and the
sonin boundto discharge higatheiGs debts not tainted by illegalibrimmorality.

The doctrineof pious obligatioris not merely a religious doctrine but has passed by the refalizmv.
It is a necessary and logical corollao/the doctrineof the rightof the son by birtho a $hareof the
ancestral property, and both these conceptionsoarelated.

The liability imposedon the son to pay the debft his fatheris not a gratuitous obligation thrust on
him by Hindu law buis a salutary counterbalance to the principle that drefeom the momenof
his birth acquires along with his father an interegoint family propertyi,it is therefore, not possible
to acceptthe argumentthat, thoughthe communityof Vanniya Tamil Christiansof Chittur Taluk is



wsTITre
y
43010'"\,,@

FAIRFIELD

“armpier® Institute of Management & Technology
aaﬁ-‘ama!haww-_; Managed by ‘The Fairfield Foundation”
150 9001:2008 & 14001:2004 ( Affiliated to GGSIP University, New Delhi )

governed as a mattaf custom by the Mitakshara Schoof Hindu law, the doctrineof pious
obligationis notapplicable.

(Anthonyswami v. Chinaswami Koundan, A.l.LR. 1970 S.C. 223: (1969) 2 S.C.W.R.hed@)yctrine
of pious obligations an integral parof the Mitakshara Schoalf Hindu law. Itis in consonance with
Justice, equity and good conscience iamibt opposed to any principté Christianity.

In V. Narasimhulu v. V. Ramayya, A.l.LR. 1979, A.P.it3tGas been laid down that a father as a
managef a joint family can mortgage the family property and incur debts. He represents the family
as a whole, when be incurs the liability. The sons cannot impeach the mortgage unlessistferdebt
illegal or immoral purposes. The sons are bound to pay the debt by wfttiee terrorof pious
obligation.

There was conflicof opinion between the High Courtd India on the point whether any pious
obligationon the sons to pay the delukthe father exists thelife-time of the fatheror whether the
pious obligation arises for the first time after the fadheleath. The differenc# judicial opinion has
been set at rest by the decismirthe Privy Counciin the leading casef Brij Narain Rai v. Mangla
Prasad 51 I.A. 129 A.l.R. 1924 P.C. 5Dheir Lordshipsf the Privy Council held that the sons were
liable for the fathds debts, whether the father was alowedead when the liability attached. This
decision modified the old Hindu Lawn that point. Accorthg to ancient Hindu Law this liabilityf
the sons did not arise until after the deaftthefatherd

Under the law, ast now stands, the obligatioof the sonsis not a personal obligation existing
irrespectiveof the receipbf any assett is a liability to the assets received by himhis shareof the
joint family propertyor to his interesin the same. The obligation exists whethie sons are major
or minor or whether the fathes alive or dead. If the debts contractbgithe father ar@ot immoralor
irreligious, the interesbf the sonsn the coparacenary property can alwéganade liable for such
debts.

It has been further held that to saddle the sons with this pious obligapary their fatheis debtsjt

IS not necessary thalhe father shoulde the manageor kartaof the joint familyor that the family
mustbe composedf the father and his sons and other member. lis also not necessary that the
sons shouldhemade partieto the money suibr to the execution proceedindSidheswaMukherjee

v. Bhubneshwar Prasad Narian Singh. 1954 A.L.J. 54: (1954) S.C.R. 177: A.lLR. 19837%.C.

The pious obligationf the sons to discharge the fatisedebts lasts only dongas the liabilityof the
father subsists. The s@nliability is neither joint nor joint and several. An illustratioanbegiven in
order to elucidate the point. Suppose the fatiexdjudged insolvent for the debt incurred which
release the father from the dehs nosuit canbefiled against the faierin respecof debts, nonean
bemaintained against the sons e A soptatebt.
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The sonin not liable for a debt contracted by the father after partition. But thessaable after
partitionfor adebtc o n At by the fatleexbeforepartition. ( Annabhatv. Shivappall01.C. 269:

A.lLR. 1928 Bom. 252 ; Bankey lal v. Durga Prasad, 135 I.C. 139 : A.l.R. 1931 AllSff#zamania
v. Sabapati51 Mad. 361: A.l.LR. 1928 Mad. 657 F.B. : (firm GovindramDwarkadasv. Nathulal,
A.lLR.1937 Nag. 4%®tc.).

After partitionit is necessary thate creditor should institute the suit against the father as well as
against the son so that the decree lmaaxecuted against the sqfrirm Govindram Dwarkadas v.
Nathulal,l.L.R. 1938Nag. 10 and Atul Krishna Royv. Nandji (1935) 14 Pat. 732 F.BL A.l.R.1935

Pat. 275).

In the Casef Panna Lal v. Naraini, A.l.LR. 1952 S. C. 170e Supreme Court has held that aison
liable even after partition for the ppartition debtf his father which are not immorat illegal and
for paymentof which no arrangement was made at the tiofethe partitionof the joint family

property.

It has further held that a decree passed against the separated sons as the legal repregahtatives
deceased fathdan respectof a debt incurred before partition céme executed against the shares
obtained by such sons at the partition and thismadonein execution proceedings arnidis not
necessaryo bring a separatsuitfor thepurpose.

Accordingtot he Supr eme Cour t intAtulekrishna Ray v. Nandjiy 14 ®Pa.¢732s i o n
over Alooked the point tndapplicatiSrevehen the decr€e. aBaing . thec o u |
father was sought tbe executed against the suns during histike and consequently
of the lattermusthaveto beestablishedn an independent proceedings. In cases under Sec. S2and
C.P.C.,on the other hand, the decree wollelcapableof being executed against the suns as legal
representativesf theirfather.

ANTECEDENTDEBT

fAntecedent literally means prior or preceding in poiot time, but the word$iantecedent debtas
usedin Hindu Law implies two things, (a) antecedémtime, and (b) antecedent fact in nature,
thatis to say, the debinust betruly independenof and not parof the transaction impeached. Lord
Dunedin defined the antecedent debfi@stecedenin fact as well asn timed. Thus, two conditions
arenecessay

(a) The debimust beprior in time, and

(b) The debt musbeprior in fact.
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The Supreme Court +&firmed that théiantecedent debmeans antecedeimt fact as well ag time,
thatis to say, that the debust betruly independenof and not parof the transaction impeached.
The debt may be incurred connection with a trade started by the father. The priviidgdienating
the wholeof joint family property for paymentf an antecedent deld the privilege onlyof the
father, the grandlather anl great grandather qua the son or grassdnonly.

Where the father executed a simple mortgage and total considerafsn 10,000/was receivedby

the mortgagorin which Rs. 7,000/ was receivedn installments and Rs. 3,0004t the time of
mortgage. Rs. 7,000was advancedn express condition that a mortgage wolkgcexecuted later. In
this caseat was held, that the amouonf Rs. 7,000/ was not an antecedent debt so as to fasten the
liability on sonsof mortgagor.

Thus, it is now well settled that the fathef Hindu joint family enjoys full righto sell or mortgage
the joint family property including the séminterest thereito discharge antecedent debt. A safe
joint family property, whichs made to discharge a debt ¢éskat that very timer as a parof the sale
transactionis notvalid because the dest this casas not an antecedermtebt.

Thus, the father has got the power to selinortgage the joint family property for the paymehthe
debt, mayit be for his personal benefit. It would be bindiran sons, provided (a) the debt was
antecedent to the alienation, and (b) It was not contracted for an immoral purpBsggNarain v.
Mangala Pd the Privy Council laid down the followirgyopositionsd

1. The Kartaof a joint family except for legal necessity cannot alienate the joint property nor can
mortgagat.

2. If a decree has been passed for the paywifetfie debtit can be executed against the entire estate,
provided the son and the father liviogtly.

3. He cannot mortgage the joint family property unless the mortgage was done for the pafyment
some antecededebt.

4AANnt ecedent debtiégprioniaatimesaswell aghéatt.t whi ch

5. The fact that the fathes alive or dead does not affect thability.

1. Alienation byFather:

The fatherof a joint family may selbr mortgage joint family property including the g€ennteresin
the propertyto discharge a debt contracted by him for his personal benefit, provided the following
two conditionsaresatisfiedd
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(a) The debt, for which alienatias made, musbeantecedeni time.
(b) The debt must ndtavebeen taken for an illegal immoralpurpose.

The Kerala High Court has held thatabsenceof a plea that the debt, for the dischaajevhich a

Hindu father has alienated the ancestral property was vitiated by illegalitymorality, the sale is
not liable tobe challengedif it is shown thait has been executed for the dischas§éhe antecdent

debtof thefather.

If the alienation has been showmhave been made by the father for the paynoérain antecedent
debt, the son can still gad of it, providedhe isableto prove that the debt was tainted with illegality
or immorality. The burdewnf proving both these factsnotonthe alienee butnthe son himself.

2. Moral Obligation:

It is also a moratuty of the sondo pay the debof the father as they inherit the property from him.
One, who inherits the estabé anothermustpay such othés debt. A Hindu heirs, therefore, liable

to pay the debtef the deceased oof the assetdye has inherited from the deceased. The liability is
moral and therefore absolute irrespectiféhe fact that the debt was incuréor moralor immoral
purposes. The success®bound to pay his anceserimmoral debts ouwdf suchproperty.

3. LegalObligation:

Besides religious and moral duties, thisralso a legal obligation to pay back the debt secured by the
father. With respet to a money debof the father, sons may be bound by proper proceedings itaken
a Courtof law by a creditor against the father, although the sons amautgpartiesto the suit. The
whole family propertyis liable for debts, incurred for the benedit the family, by the father as
manager. Reasonable interestsuch debtis also payable by thamily.

UNIT -Il: Partition

a. Meaning, Division of right and division of property

Partition means bringing the joint status to an end. On partition, the joint family ¢teasgsint and
nuclear familiesor differentjoint families come into existence. There are membétke joint family
who can ask for partition and are entitlecatshare also. Thereanother categorgf the membersf

the joint family who haveno right to partition butjf partition takes place, they are entitled to share.
A reunion carbemade only between the parttegpartition.

(a) Whatis partition?



(b) Subject matteof partition
(c) Partition howeffected
(d) Persons who have a right to claim partition and who are entitleshi@ra

(e) Rules relating to divisionf property

b. Persons who are entitled to Demand the Partitiorof a Hindu Joint Family
Property

Thepartitionof a joint Hindu family maytakeplaceattheinstanceof thefollowing personsd
1. Sons andrandSons:

Under the Mitakshara Law, the right a son, a grandon and a great grassdn as well as every
other adult membesf the coparcenary, can demand a partition even against the cohttempthers.
The Bombay High Couiih a case has said that a $emot entitled to ask for a partitian the life-
time of his father without his consent, when the fatisarot already separate from ragvn fatheror
brothers andiephews.

But this viewno longer stands valid. The Bombay High Court later case accepting the authority
of the Supreme Couilih Puttorangamma v. Rangamnheld that a suit for partition and seate
possessionf ancestral joint family properties by onéthe coparceneris maintainable even if their
fatheris joint with his brother ané not willing and does not consent to sugbaatition.

The Delhi High Court clearly maintained that a son damand partition during the lifetingd his
father without any hindrance. This view was again supported by the Bombay HighirCitaitaitest
pronouncement.

2. After-BornSons:

After-born sons came classified under two heads. Firstly, those born as aslbegotten after the
partition and secondly, those born after partition but begotten before it. & Bsimotheés womb
is treatedin law in existence ands entitledto re-open the partitioto receive a share equial that of
hisbrothers.

In the casef a son born as well as begotten after partition, if his father has taken a share for himself
and separated from the other sons, then the-kadtarsonis entitled to his fatheis share athe



